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A BRIEF SURVEY OF EQUITY JURISDICTION.’ 





V. 
BILLS OF EQUITABLE ASSUMPSIT. 


EFERENCE was made, in the preceding article? to the 
wide, indeterminate, and vague sense in which the term 
“account” is used in equity; and it was observed that it has been 
usual to call all bills in equity, which may involve a reference to 
a Master, to take an account of any kind or for any purpose, bills 
for an account. Accordingly, it has been usual to call the bills 
now to be considered, bills for an account. Indeed, this is the only 
name by which they have ever been known; and no clear distinc- 
tion has ever been taken between these bills and the class of bills 
treated of in the preceding article. Moreover, the writer is not 
aware that it has ever been doubted that the former constitute true 
bills for an account. To call them, therefore, Bills of Equitable 
Assumpsit, is undoubtedly a novelty; but it is a novelty which is 
believed to be justified by the circumstances of the case. That the 
bills treated of in the preceding article are true bills for an account, 
is a fact which is not supposed to be open to doubt; and it is 
hoped that the present article will convince the reader of the 
necessity of finding another name for the bills now to be con- 





1 Continued from Vol. II., p. 267. 
2 See Vol. IL., p. 243. 
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sidered. “ Equitable Assumpsit” may not be the best name that 
can be found, but it is believed to be open to no serious objection, 
and it is strictly analogous to the name given to another class of 
bills, namely, ‘‘ Equitable Ejectment.” It may be proper, how- 
ever, to remind the reader that the term “‘ equitable,” in this con- 
nection, means, not that the claim on which the bill is founded is 
equitable, but that the suit instituted by the bill differs from an 
action of assumpsit only or chiefly as a suit in equity necessarily 
differs from an action at law. 

As bills for an account have been pretty fully described in the 
preceding article, it will be convenient, in the present article, to 
point out in what particulars bills of equitable assumpsit differ from 
bills for an account. First, then, while, as has been seen, a bill for 
an account is founded upon an obligation to render an account, a 
bill of equitable assumpsit is founded upon a debt; and, while it is 
the object of a bill for an account to compel performance of an 
obligation to account, it is the object of a bill of equitable assump- 
sit to compel payment of a debt. 

Secondly, though the final relief upon both classes of bills is 
the same, namely, the payment of a debt, yet, while upon a bill 
for an account, such final relief is strictly consequential upon the 
taking of an account, which constitutes the primary relief, upon a 
bill of equitable assumpsit the payment of a debt constitutes the 
entire relief sought. In other words, the debt finally recovered 
upon a bill for an account has no legal existence until the account 
is taken and a balance struck, and therefore the accounting is 
always the cause of the debt, while the debt recovered upon a bill 
of equitable assumpsit exists when the bill is filed, and the bill is 
founded upon it, and the cause of the debt varies with the 
transaction out of which the debt arose. A consequence of this 
distinction is that, in a bill for an account, it is necessary only to 
state facts which constitute an obligation to account, and that an 
accounting will show a balance in the plaintiff's favor, while, in a 
bill of equitable assumpsit, it is necessary not only to state facts 
which constitute a debt, but also to show the amount of the debt. 
This latter rule is not, indeed, so strictly applied as to require a 
plaintiff to state the precise amount due to him, at the peril of 
having his bill dismissed, but it effectively prevents a plaintiff from 
recovering more than he claims. If the amount originally due to 
the plaintiff has been reduced by payments, he may either claim 
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the full amount originally due to him (in which case, of course, 
the defendant must set up the payments as a defence fro ¢anto), 
or he may, at his option, claim only what remains due to him after 
deducting the payments. Before taking this latter course, how- 
ever, the plaintiff must make sure that what he allows as a pay- 
ment, is in truth a payment, and not a cross claim or set-off; for, if he 
allows as a payment what is in truth a cross claim or set-off, the con- 
sequence will be that he will reduce the amount of his own claim, 
and yet leave the defendant’s cross claim in full force. Whenever, 
therefore, there exist cross demands between two persons, and one 
of them files a bill of equitable assumpsit against the other, the 
only safe course for the plaintiff is to claim the full amount of all 
the items in his favor, paying no attention to the items in the 
defendant’s favor, but leaving the defendant either to avail himself 
of the items in his own favor in the same suit, or to make them 
the subject of a separate suit, at his option. 

Thirdly, while the jurisdiction of equity over bills for an account 
is founded on the nature of the obligation sought to be enforced, 
coupled with the fact that there is no remedy at law for the en- 
forcement of such an obligation, the jurisdiction of equity over 
bills of equitable assumpsit is founded on the fact that the claim 
sought to be enforced is too complicated in its circumstances to 
be tried by a jury. While, therefore, a bill for an account involves 
primarily but one question, namely, is the defendant under an 
obligation to account to the plaintiff, a bill of equitable assumpsit 
involves two questions, namely, first, is the defendant indebted to 
the plaintiff ? secondly, is the case too complicated to be tried by 
a jury ? A consequence is that, while the plaintiff in a bill for an 
account has the affirmative of but one question to establish in 
order to entitle him to a decree, and hence it is impossible for him 
to fail except upon the merits of his case, a plaintiff in a bill of 
equitable assumpsit has the affirmative of two questions to establish, 
~— one involving the merits of his case, the other involving only a 
question of jurisdiction; and if he fail to establish either, his bill 
will be dismissed. In short, while a bill for an account never 
properly involves any question of jurisdiction, a bill of equitable 
assumpsit always involves a question of jurisdiction. Moreover, as 
a plaintiff must always state in his bill whatever he will be required 
to prove at the hearing in order to obtain a decree, it follows that a 
plaintiff in equitable assumpsit must state facts showing not only 
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the existence of the cause of action on which the bill is founded, 
but also that it is a cause of action of which equity will take juris- 
diction; and for this latter purpose it will not be sufficient to allege 
generally that the cause of action involves so much complication 
that it cannot be properly tried by a jury; but facts must be stated 
from which the court can see that such complication exists. 
Fourthly, in equitable assumpsit, whatever money the defendant 
has paid, either to the plaintiff or on the plaintiff’s account and by 
his authority, will constitute either a defence pro éanto, to be set up 
as such in the defendant’s defensive pleading, or a cross claim in 
the defendant’s favor, of which the defendant may avail himself in 
the same action or in a separate action, at his option. Upona bill 
for an account, on the other hand, whatever money the defendant 
has paid, either to the plaintiff or on the plaintiff's account, has 
been paid in legal contemplation out of the plaintiff's own money 
in the defendant’s hands, and, therefore, it constitutes neither a 
defence to the plaintiff's claim (which is only for such balance 
as shall be found in the plaintiff’s favor upon the accounting), nor 
a cross claim in the defendant’s favor. Such payments, therefore, 
should not properly be noticed in the defendant’s pleadings, but 
will be allowed to him on the accounting as items of discharge. 
Fifthly, a bill of equitable assumpsit, as well as a bill for an 
account, may be successfully met by the defence of an account 
stated; but the defences known by this name in the two classes of 
cases differ widely from each other. As the object of a bill for an 
account is to compel performance of an obligation to account, of 
course it is a good defence to such a bill that the obligation has 
been performed. Moreover, as the obligation is only to account, 
— not to account and pay, — it follows that an account stated is a 
complete legal defence to a bill for an account, as it was formerly 
(under the name of Alene computavit) to an action of account. 
Such a defence, though it does not show that the plaintiff's claim 
has been actually satisfied, does show that its legal nature has been 
changed, — that it has been converted from a demand lying in 
account into a debt. In equitable assumpsit, on the other hand, 
the defence of an account stated does not show that the defendant’s 
obligation has been performed, nor that the legal nature of the 
plaintiff’s claim has been changed. The plaintiff’s claim was 
originally a debt, and it is the same debt still; and an account 
stated simply shows that the amount of the debt has been ascer- 
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tained and settled. Clearly, therefore, it is no legal defence to the 
plaintiff's claim. And yet it is a good equitable defence to the 
bill. Why? Because it is a complete answer to a necessary alle- 
gation in the bill, namely, that the plaintiff's claim is too compli- 
cated to be tried by a jury. It is a good defence, therefore, going 
to the jurisdiction of the court. 

Sixthly, though the first decree upon a bill of equitable assump- 
sit, like that upon a bill for an account, directs a reference to a 
Master to take an account, yet the account to be taken in the one 
case differs widely from that in the other. Upon a bill for an ac- 
count, the object of the decree in directing an account is to com- 
pel performance by the defendant of his obligation; while, upon 
a bill of equitable assumpsit, the object is to ascertain the amount 
of the defendant’s indebtedness to the plaintiff. In the first case, 
therefore, as the defendant is to be compelled to do what he ought 
to have done voluntarily and without a suit, all the burden of the 
accounting should be cast upon him. Accordingly, he is required 
to make up his account in proper form and bring it into the Mas- 
ter’s office, making oath to it before the Master; and if the plain- 
tiff can show that the account so brought in is defective, either in 
form or in substance, the defendant must supply its defects, unless 
he can show that it is impossible for him to do so. Nothing short 
of impossibility will exempt him from a full performance of his 
obligation. If he attempt to justify an imperfect account by 
saying that he cannot make it more perfect without consuming an 
excessive amount of time, and incurring great and unreasonable 
labor and expense, the conclusive answer will be that he has 
bound himself to account fully. In the second case, on the other 
hand, all the burden of the (so called) accounting rests upon the 
plaintiff. The only obligation which the defendant is under to 
the plaintiff is that of paying him the debt he owes him; and to the 
performance of that obligation the ascertaining of the amount of 
the debt is a condition precedent to be performed by the plaintiff. 
In short, the ascertaining of the amount is a part of the plaintiff’s 
case, and the plaintiff, like other plaintiffs, must make out his case. 
To aid him in doing this he is, like other plaintiffs, entitled to 
discovery from the defendant, z.¢., he can compel the defendant to 
state under oath what he knows as to the amount of the debt, and 
also to produce under oath any books or documents in his posses- 
sion which will aid the plaintiff in proving the amount of the debt; 
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but this is the limit of the plaintiff’s rights. If, indeed, the amount 
of the debt originally due to the plaintiff has been reduced by 
payments, such payments constitute, as we have seen, a defence 
pro tanto, and so the defendant, of course, has the burden as to 
them. So if, as often happens in equitable assumpsit, the de- 
fendant sets up a cross demand, z.¢., while admitting that he owes 
the plaintiff, claims that the plaintiff also owes him, and demands 
that the debt due from the’ plaintiff to him shall be applied in 
payment and extinguishment of the debt due from him to the 
plaintiff, of course, the defendant will be plaintiff as to the debt 
claimed to be due to him, and so he will have the burden as to 
that. In a word, the so-called accounting before a Master in equi- 
table assumpsit is a substitute for a trial by jury, and hence it 
is to be governed by the same principles as the latter, mutatis 
mutandis. 

Seventhly, though the final decree upon a bill for an account, 
like that in equitable assumpsit, is for the payment of money, yet, 
while in the latter the recovery of money is the primary and 
direct object of the suit, in the former it is only consequential 
relief. When, upon a bill for an account, the defendant is ad- 
judged to have fully accounted, the whole object for which equity 
assumed jurisdiction of the suit is accomplished. The plaintiff’s 
claim has, by the accounting, been converted into a debt recover- 
able at law; and the only principle on which equity proceeds to 
decree payment of this debt is the avoiding of a multiplicity of 
suits. It follows, therefore, that a bill for an account, unlike a bill 
of equitable assumpsit, is always liable to involve two successive 
suits in one; namely, first, a suit for an account, and, secondly, 
a suit in the nature of an action of debt to recover the balance 
found in the plaintiff's favor. It is true that a bill of equitable 
assumpsit, like a bill for an account, always requires two decrees, 
as well as a reference to a Master, but that is merely because it is 
not the practice for the judge who hears a cause to occupy his 
time in ascertaining the amount due to the plaintiff. He contents 
himself with ascertaining that the plaintiff hasa cause of action, 
z.¢., that he is entitled to recover something, and delegates to one 
of his assistants the duty of ascertaining the amount of the 
plaintiff's claim. The reference to the Master, therefore, is merely 
for the purpose of completing the trial, which is left unfinished at 
the hearing. If the trial were completed at the hearing, there 
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would be no reference and only one decree. Upon a bill for an 
account, on the other hand, the trial is finished at the hearing, and 
the decree then made is in its nature a final decree, and the refer- 
ence ordered is for the purpose of obtaining an execution of that 
decree. The fact, therefore, of there being two decrees upon a 
bill for an account is due entirely to the double nature of the suit 
just referred to. Were it not for this latter circumstance, there 
would be but one decree, and the suit would end with the taking 
of the account. As it is, the two decrees which are made are both 
final in their nature (each of them disposing of the whole sub- 
ject of one suit), while the first decree upon a bill of equitable 
assumpsit is, in its nature as well as in name, interlocutory. 
Lastly, an injunction to restrain the defendant from suing at 
law is a very common incident of a bill of equitable assumpsit, 
while it is never an incident of a bill for an account. The reason 
of this distinction is in one view plain enough. No action at 
law will lie on an obligation to account, and hence equity can 
have no occasion to enjoin such an action. On the other hand, 
whenever a bill of equitable assumpsit will lie, an action of debt 
or assumpsit will also lie; and, therefore, equity will have occa- 
sion to grant an injunction as often as a plaintiff sues at law 
when he ought instead to have filed a bill of equitable assumpsit. 
But how can it be said that a plaintiff, who confessedly has a legal 
right upon which an action will lie, ought to enforce that right in 
equity, and ‘not at law? The reason why equity enjoins the prose- 
cution of an action at law generally is, not that the plaintiff ought 
to have sued in equity (for generally in such cases he could not 
have sued in equity if he would), but that he ought not in 
justice to recover at all, or, at least, ought not to recover so much 
as he would recover at law. In other words, the reason is that the 
defendant has an answer to the action, or to some part of it, which 
in justice and equity ought to prevail, but which for some tech- 
nical reason is unavailable at law. In the case now supposed, 
however, there is no element of injustice in the plaintiff’s claim; 
and even if there were, it would not follow that the plaintiff ought 
to have refrained from suing at law, and to have sued in equity in- 
stead. A plaintiff never even has a right (much less is it his 
duty) to sue in equity on a legal claim, merely because, if he sue 
at law, he will get what he ought not to get. When a plaintiff 
sues in equity upon a legal claim, he does so, as a rule, in the 
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exercise of a privilege, not in the performance of a duty; he is 
permitted, not required, to sue in equity, and therefore he selects 
his tribunal with a view to his own interests, —not with a view 
to the defendant’s interests, —and the latter has no voice in the 
question. Accordingly, even when actions of account were in 
use, though a plaintiff was permitted to file a bill for an account, 
on the ground that an action of account was an inadequate 
remedy; yet, if he chose to bring an action of account, the 
defendant could not obtain an injunction, though he might pre- 
fer to account in equity. How is it, then, that the case now 
under consideration forms an exception to the general rule? 
The answer to this question illustrates the very peculiar ground 
upon which equity assumes jurisdiction in this class of cases, 
namely, the unfitness of a common-law court for the trial of them. 
In the question, How shall a case be tried? the defendant is of 
course as much interested as the plaintiff, and therefore he is 
entitled to be heard before being forced to go to trial in a com- 
mon-law court in a case for which he deems the common-law 
mode of trial unfit. Where’then can he be heard? Not in the 
common-law court where the action is brought, for such a court 
cannot decline jurisdiction of a case regularly brought before it, 
and its only way of disposing of the case is by trying and deciding 
it, and its trial and decision will be final and conclusive. More- 
over, such a court has but one mode of trial, namely, by a 
jury. With the consent of both parties, indeed, it can and will 
refer a case to an arbitrator, if it be deemed unfit to be tried by 
a jury; but without such consent the court is powerless. 

A court of equity, then, is the only place in which the defendant 
can be heard upon the question whether the case is fit to be tried 
by a jury; and accordingly he may file a bill for the purpose of 
obtaining such a hearing. What will be the equity of such a bill, 
and what relief will it seek? If the defendant have no cross de- 
mands, it seems that the equity of the bill will be only this, namely, 
that the defendant is prosecuting an action against the plaintiff 
which is unfit to be tried by a jury, and the only relief prayed will 
be a perpetual injunction against the prosecution of the action. 
At the hearing, therefore, the only question to be tried and de- 
cided will be whether the action is fit to be tried by a jury. If 
that question be decided in the affirmative, the bill will be dis- 
missed; if it be decided in the negative, a decree will be made for 
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a perpetual injunction. In the former event, of course the action 
at law will proceed; in the latter, the plaintiff at law, if he wish to 
enforce his claim, will have to file a bill of equitable assumpsit, as 
he ought to have done in the first instance. 

If the defendant at law have cross demands against the plaintiff 
at law, his bill may, at his option, have a double equity; namely, 
first, that he has demands against the defendant in equity which 
are unfit to be tried by a jury; secondly, that the defendant in 
equity is prosecuting an action at law against him which is unfit to 
be tried by a jury; and accordingly double relief may be prayed, 
namely, first, that the defendant in equity be compelled to satisfy 
the demands of the plaintiff in equity; secondly, that the prosecu- 
tion of the action at law be enjoined. In short, the bill may have 
the double character of a bill of equitable assumpsit and a bill to 
enjoin an action at law. If the bill assume this double character, 
the subsequent stages of the suit will vary according to circum- 
stances. Thus, if the defendant resist the suit in both its aspects, 
there will be two questions to be tried at the hearing; namely, first, 
whether the claim set up in the bill is fit to be tried by a jury; 
secondly, whether the action at law is fit to be tried by a jury. If 
the first question be decided in the affirmative, so much of the bill 
as seeks a recovery against the defendant will go for nothing. If 
the second question be decided in the affirmative, so much of the 
bill as seeks an injunction will go for nothing. If both questions 
be decided in the affirmative, the bill will be dismissed. If the 
second question be decided in the negative, a perpetual injunction 
will be granted, and the plaintiff at law will have to file a bill of 
equitable assumpsit, if he wish to enforce his claim. If the first 
question be decided in the negative, it will follow that the plaintiff 
in equity is entitled to enforce his claim in equity; and accord- 
ingly a decree will be made, referring the cause to a Master to 
take an account of the plaintiff’s claim, z.¢., to ascertain its amount. 
When the amount has been ascertained, the cause will be brought 
on again, and a final decree will be made that the defendant pay 
the plaintiff the amount found due to the latter. If both questions 
be decided in the negative, of course the plaintiff will be entitled 
to both branches of relief just indicated. 

The defendant in equity may, however, think it not for his 
interest to resist the suit in equity; and in that case he will submit 
to an injunction, and will set up his cross claims, either in his 
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answer to the plaintiff’s bill or in a cross-bill; and the suit in 
equity will then assume the character of a suit and cross-suit, and 
the cross claims (when severally ascertained) will be set off against 
each other, and a decree will be made in favor of the party in 
whose favor the balance is found to be for the payment of such 
balance. Indeed, the defendant in equity will generally find it to 
be for his interest to set up his cross claims in the suit brought 
against him, even though he resist that suit, in order that, in the 
event of his resistance proving unsuccessful, he may try his claims 
in the same suit in which the claims of the plaintiff in equity are 
tried, and thus have the former set off against the latter. 

As to what will constitute sufficient complication to render a 
case unfit to be tried by a jury, no certain rule can be laid down, 
and hence much must necessarily be left to the discretion of the 
judge before whom the question comes.! There are one or two 
considerations, however, which will be found to be of much service 
in guiding a judge’s discretion, and in leading him to a correct 
decision of the question. First, the burden should be cast upon 
him who denies the competency of a jury to try the case; for trial 
by jury is the constitutional mode of trying legal rights. Sec- 
ondly, it should not be deemed sufficient for the party who has 
the burden to show that the mode of trial provided by equity 
will be better in the given case than trial by jury. He should be 
required to show that a jury cannot try the case properly, and, 
therefore, that there is a necessity for providing some other mode 
of trial; for nothing short of necessity can justify an equity judge 
in depriving either party to a legal controversy of his constitutional 
right to atrial by jury. Thirdly, the temptation should be guarded 
against of letting the decision turn upon the number of items. 
involved; for much more depends upon the character of the items 
than upon their number. In many cases, where the items are 





1 For cases in which a bill of equitable assumpsit has been entertained, see Kenning- 
ton v. Houghton, 2 Y. & Coll. C. C.620; Taff Vale Railway Co. v. Nixon, 1 H. L. Cas. 
111. For cases in which there has been held not to be sufficient complication to warrant 
a bill of equitable assumpsit, see Dinwiddie v. Bailey, 6 Ves. 136; King v. Rossett, 2 
Y. & Jer. 33; Phillips v. Phillips, 9 Hare, 471; Padwick v. Stanley, 9 Hare, 627; Smith 
v. Leveaux, 2 DeG., J. & S. 1; Moxon v. Bright, L. R. 4 Ch. 292. In Foley v. Hill, 2 
H. L. Cas. 28, which was a bill by a customer against his banker, there were only three 
items involved, namely, a deposit of £6,117 10s., and two checks for £1,700and £2,000, 
respectively; and it was held that the bill would not lie. The case involved another 
question of jurisdiction ; otherwise, it would have been too clear for argument. 
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numerous, they are yet so simple in their character, and so much 
alike, that their number does not render the case at all com- 
plicated. Of this description are most cases between bankers and 
their customers, where the items, however numerous, constitute 
but two simple classes; namely, money deposited with (2.e., paid 
to) the banker by the customer, and money paid by the banker to 
the customer, or to others by his order, z.¢., in payment of the 
customer’s checks. Moreover, it is scarcely possible, in such a 
case, that the controversy should not turn entirely upon a small 
number of items, the others being involved in no doubt. The 
truth of this last observation is strikingly illustrated by the case of 
Bayley v. Adams,! where a bill of equitable assumpsit was filed 
upon’a claim which involved but one controverted fact, and that 
too a fact eminently proper to be tried by a jury. Fourthly, the 
degree of complication which a suit involves may depend upon the 
nature of the defence, as well as upon the nature of the claim. 
Thus, when the defence is payment, the payment may be made up 
of a great number of items, and items of payment are as likely to 
involve complication as items of claim. 

It has been held? that a case may be so circumstanced as to give 
the plaintiff an absolute choice between a bill of equitable as- 
sumpsit and an action at law, z.¢., that a bill of equitable assump- 
sit, if he choose to file one, will be entertained, and yet, if he 
choose to bring an action at law, such action will not be enjoined; 
in other words, that a case may be so complicated as to authorize 
the plaintiff to come into equity, and yet not so complicated as to 
require him to do so. Doubtless, if either party ever has a right 
to choose between an action at law and equitable assumpsit, that 
right must belong to the plaintiff; but, if what has been said in 
the preceding paragraph is correct, neither party ever has that 
right; for, if the case can be tried by a jury, each party is en- 
titled to have it so tried, and if it cannot, neither party has a 
right to make the attempt so to try it. It seems, therefore, that 
equity, in assuming or declining jurisdiction in this class of cases, 
should always be governed by the same principles, whether its 
jurisdiction be invoked by the plaintiff or by the defendant. 

When there are cross demands between two persons, and one 





1 6 Ves. 586. 
2 S. E. Railway Co. v. Brogden, 3 M. & G. 8; and see N. E. Railway Co. v. Martin, 
2 Ph. 758. 
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of them files a bill of equitable assumpsit against the other, and 
the latter sets up the claims in his own favor, either in his answer or 
in a cross-bill (in which latter case the suit and cross-suit are heard 
together and as one suit), of course the trial will presumably in- 
volve twice as much complication as if the items in the plaintiff's 
favor were alone to be tried; and that fact has led to the opinion 
that the question, whether equity shall assume jurisdiction in a 
given case, depends largely upon whether there are cross demands. 
That opinion, however, seems to be erroneous. First, the question 
is, not what complication a suit in equity may involve, but what 
complication a trial at law wé// involve. Secondly, cross demands 
can be tried at law in one action only when the defendant sets up 
the demands in his favor by a plea of set-off, or (in the modern 
statutory systems) by a counter-claim; and whether a defendant 
in an action shall avail himself of items in his favor by way of set- 
off or counter-claim, or by a separate action, is entirely at his 
option. Suppose, then, one of two persons between whom cross 
demands exist, brings an action at law on the items in his favor, 
and thereupon the other files a bill of equitable assumpsit and for 
an injunction. First, the defendant in equity may demur to the bill 
as a bill of equitable assumpsit, and if he do, his demurrer must 
be allowed, unless the plaintiff in equity can show that the de- 
mands in his favor are too complicated to be tried by a jury; 
and in deciding this question, clearly no notice can be taken of 
the demands in favor of the defendant in equity. Secondly, the 
defendant in equity may demur to the bill as a bill for an injunc- 
tion, and if he do, his demurrer must be allowed, unless the 
plaintiff in equity can show that the demands on which the action 
at law is founded are too complicated to be tried by a jury; and 
here again no notice can be taken of the demands in favor of the 
plaintiff in equity, for he has not set them up in the action at law; 
and even if he had done so, he could not make that fact a ground 
for asking for an injunction. If both demurrers be allowed, on 
the ground that the demands of neither party are too complicated 
to be tried by a jury, and thereupon the plaintiff in equity plead 
the demands in his favor by way of set-off or counter-claim to the 
action at law brought against him, it may happen that the de- 
mands of both parties will make the case too complicated to be 
tried by a jury, though the demands of neither party alone would 





1 But see infra, p. 250, n. I. 

















EQUITY F¥URISDICTION. 249 


have that effect. If such an improbable event should happen, the 
plaintiff at law would clearly be entitled to abandon his action at 
law, and file a bill of equitable assumpsit, setting forth his claim, 
that he had brought an action to enforce it, and that the defendant 
to the action had set up therein demands ih his own favor by way 
of set-off or counter-claim, and had thus rendered the action too 
complicated to be tried by a jury. It is true that the existence of 
cross demands would thus become indirectly the cause of equity’s 
assuming jurisdiction, but the direct cause would be the fact of the 
defendant’s insisting upon having the demands in his favor tried in 
the same action in which the plaintiff’s were tried. 

It is possible also that the plaintiff might take another course 
in the case just supposed; namely, file a bill to restrain the defend- 
ant from giving any evidence, on the trial of the action, in support 
of the demands in his favor, and thus making it impracticable to 
try the action. Whether such a bill would lie or not, would seem 
to depend upon whether the right of the plaintiff to have his case 
tried by a jury, or the right of the defendant to have his demands 
set off against the plaintiff’s demands, should be deemed the more 
sacred. 

Much of the uncertainty and confusion to be found in the books 
on the subject of cross demands are due to the inveterate habit, 
prevailing among lawyers as well as among laymen, of applying 
unconsciously to cross demands the civil-law doctrine of compen- 
sation (compensatio); namely, that cross demands extinguish 
each other zfso jure, and hence that only the balance (in favor of 
the party whose demands are the larger) is due If the doc- 





1 A mistake could scarcely become so prevalent without some special reason; and 
more than one such reason can easily be found. First, the doctrine of compensation is 
founded in natural justice. “ Natural equity says that cross demands should compensate 
each other by deducting the less sum from the greater; and that the difference is the 
only'sum that can be justly due. But positive law, for the sake of the forms of proceeding 
and convenience of trial, has said that each must sue and recover separately in separate 
actions. . . . The natural sense of mankind was first shocked at this in the case of 
bankrupts, and it was provided for by 4 Anne, c. 17, § 11, and 5 Geo. II., c. 30, § 28. 

. Where there was no bankruptcy, the injustice of not setting off (especially after 
the death of either party) was so glaring that Parliament interfered by 2 Geo. II., c. 22, 
§ 13, and 8 Geo. II., c. 24, § 5 [Statutes of Set-off].” Per Lord Mansfield, in Green z. 
Farmer, 4 Burr. 2214, 2220-1. Secondly, the system of merchants’ accounts, which had its 
origin in countries where the civil law prevailed, and which is in use all over the world, 
has made every mercantile man familiar in practice with the doctrine of compensation. 
According to that system, there is no difference between the payment of a debt and a loan 
of money. In the case of either, the person receiving the money is made debtor for it, 
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trine of compensation were a part of our law, it would, of course, 
follow that cross demands could never be separated from each 
other, and that they would always have to be the subject of a 
single trial, and hence that demands in favor of a defendant would 
always have the same effect in rendering a trial complicated as 
demands in the plaintiff's favor. In short, by the doctrine of 
compensation every demand in a defendant’s favor operates as a 
payment of the demands in the plaintiff’s favor until the latter 
are extinguished, and hence every such demand is subject to the 
observations made in a previous paragraph on the defence of 
payment.? 

Though cross demands do not with us extinguish each other 
ipso gure, yet they may besemade to do so by the parties to them, 
and that too by a mere agreement, and without any physical act 
being done. Thus, if A owe B $1,000, and B owe A $500, and 
they agree that the two demands shall be set off against each 
other, the debt due to A and one-half of the debt due to B will 
thereupon be extinguished, and a debt of $500, due from A to B, 
will alone remain.® That this result would be produced by the 





while the person from whom it is received is made creditor. Thus, if A lend $100 to B, A 
is made creditor for $100 in the books of B, and B is made debtor for $100 in the books 
of A. Then, when B pays the debt, B is made creditor for $100 in the books of A,and A 
is made debtor for $100 in the books of B. Thus, A and B are each both debtor and 
creditor on the books of the other for $100; and then, by the operation of the doctrine 
of compensation, the debt due by each to the other is extinguished by the debt due to 
him from the other; and, according to merchants’ accounts, it is in this way alone that 
a debt can ever be paid. 

1 And this accounts in part, at least, for the opinion which has been combated in the 
last paragraph but one. Indeed, Lord Justice Turner, who went the length of holding 
that bills of equitable assumpsit are confined to cases of cross demands, based his opinion 
entirely upon the doctrine of compensation. Thus, in Phillips v. Phillips, 9 Hare, 471, 
he said: “ A bill of this nature will only lie where it relates to that which is the subject of 
a mutual account; and I understand a mutual account to mean, not merely where one of 
two parties has received money and paid it on account of the other, but where each of two 
parties has received and paid on the other’s account. I take the reason of that distinction 
to be, that, in the case of proceedings at law, where each of two parties has received and 
paid on account of the other, what would be to be recovered would be the balance of the 
two accounts, and the party plaintiff would be required to prove, not merely that the other 
party had received money on his account, but also to enter into evidence of his own re- 
ceipts and payments.” And see, to the same effect, Padwick v. Stanley, 9 Hare, 627 ; 
and compare Makepiece v. Rogers, 4 DeG., J. & S. 649. 

2 See supra, p. 247. 

8 “Tf obligor or feoffor be bound by condition to pay 100 marks at a certain day, and 
at the day the parties do account together, and for that the feoffee or obligee did owe £20 
to obligor or feoffor, that sum is allowed, and the residue of the 100 marks paid, this is a 
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payment of $500 by B to A, and the immediate repayment there- 
of by A to B, is plain; but such payment and repayment would 
be an idle ceremony, and therefore the same result may be pro- 
duced without performing that ceremony. So when two persons, 
between whom numerous cross demands exist, state an account 
(as it is called) and strike a balance, the effect is, that all the 
demands on one side, and all those on the other side, except such 
balance, are extinguished; for, by stating the account, the parties 
ascertain and agree upon the amount due by each to the other, 
and by striking a balance they agree that the cross demands so 
ascertained and agreed upcn shall be set off against each other. 
There is, however, a material distinction between the operation 
of law in extinguishing cross demands and the operation of an 
agreement of the parties in producing the same result; for the 
former, while it makes it a condition of enforcing the demands of 
either party that the amount of the demands of each party be 
ascertained, does nothing in the way of satisfying that condition, 
but leaves the amount of each party’s demands just as uncertain 
as it would be if no extinguishment of them had taken place; and 
hence the application of the doctrine of compensation to cross 
demands always increases the complication of a trial, for it intro- 
duces new elements of complication without removing any old 
ones. In short, while the law can by its own operation cause cross 
demands to extinguish each other, so that the difference, if any, be- 
tween them will alone remain due, it cannot ascertain the amount 
of such difference, if any, nor in favor of which party it exists. 
On the other hand, an agreement between two parties to set off 
their mutual demands against each other will seldom be made, 





good satisfaction; and yet the £20 was a chose in action, and no payment was made 
thereof but by way of retainer or discharge.” Co. Litt. 213 a. “If the condition of an 
obligation be to pay 100 marks at a day, and at the day the obligor and obligee account 
together at another place, and because the obligee owes to the obligor £20 by another 
contract, the obligee allow the £20 in payment of the 100 marks, this is a good satisfaction 
of the condition, for this is all one as if the obligor had paid the obligee, and he had repaid 
him. 12R. 2, Barre, 243. This is a payment by way of retainer.” 1 Rol. Abr. 471, pl. 5. 
“The way in which an agreement to set one debt against another of equal amount, 
and discharge both, proves a plea of payment, is this: If the parties met, and one of 
them actually paid the other in coin, and the other handed back the same identical coin 
in payment of the gross debt, both would be paid. When the parties agree to consider 
both debts discharged without actual payment it has the same effect, because in contem- 
plation of law a pecuniary transaction is supposed to have taken place by which each 
debt was then paid.” Per Lord Campbell, C. J., in Livingstone v. Whiting, 15 Q. B. 722. 
And see, to the same effect, Callander v. Howard, 10 C. B. 290. 











252 HARVARD LAW REVIEW, 


unless the amount of such demands be known; and, even if their 
amount be known, such an agreement will seldom be made except 
by implication, and as an incident to or a consequence of some 
other agreement or transaction. Thus, an agreement between two 
parties to set off mutual demands, as to the amount of which there 
has never been any dispute or uncertainty, will seldom be made, 
except as incidental to the payment of the difference between 
them, and even then the only evidence of such an agreement will 
commonly be found in the fact that the parties treat such differ- 
ence as the only debt existing between them. So also an agree- 
ment between two parties to set off mutual demands, the amount 
of which has been the subject of dispute or uncertainty, will seldom 
be made, except as a consequence of the ascertainment and settle- 
ment of such amount; and even then the only evidence of such an 
agreement will commonly be found in the fact that the parties 
strike a balance, and treat such balance as the only debt existing 
between them. Hence, a set-off of mutual demands, by agreement 
between the parties thereto, so far from introducing any new 
element of complication, removes any complication which pre- 
viously existed, and, so far from giving to either party a right 
to go into equity, it takes away any such right that previously 
existed, 

When an account is stated of cross demands between two parties, 
and a balance struck, it seems that the implied agreement to set 
off the cross demands against each other will remain in force, 
though the statement of account be afterwards impeached and set 
aside, ¢.g., on the ground of fraud; and the effect, therefore, will 
be the same as if an agreement had been made to set off the cross 
demands against each other without any statement of account, or 
as if the cross demands had been set off against each other by 
mere operation of law; and hence, though a balance only will 
remain due, yet, before such balance can be recovered, the amount 
of it must be ascertained, and to which of the two parties it is due; 
and therefore the agreement to set off the cross demands against 
each other may result in the necessity of ascertaining, in a single 
suit, the amount due to each party from the other before any set- 
off was made, and thus, by increasing the complication, confer 
jurisdiction upon equity. 

An agreement between two parties to set off cross demands 
against each other may, however, relate to cross demands not then 
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existing, but thereafter to arise; and in that case it seems that the 
agreement will operate upon the cross demands and cause their 
mutual extinguishment the moment they arise, provided neither 
of the parties have given any notice to the other to the contrary; 
for, in the absence of such notice, the parties will be conclusively 
presumed to remain of the same mind they were of when the 
agreement was made, and therefore the effect will be the same as 
if the agreement had been made at the moment when the cross 
demands arose. It is as true, however, of such an agreement as 
it is of an agreement to set off existing cross demands, that it will 
seldom be made otherwise than by implication; and the implica- 
tion in this latter case will generally arise, if at all, from the nature 
and the course of the dealing between the parties. Moreover, the 
agreement will arise the moment it is called for by circumstances, 
z.é., the moment that cross demands come into existence, and not 
till then; and as often as new cross demands arise, a new agree- 
ment to set them off against each other will arise. The cross 
demands, therefore, and the agreement to set them off against each 
other, will always co-exist, and hence there can be no doubt that 
the agreement will operate upon the cross demands and cause 
their actual extinguishment. And yet the amount of the respective 
cross demands will remain to be ascertained; and therefore such 
an agreement will have the same effect in increasing complication 
as an extinguishment of cross demands by operation of law. 

It is, it seems, on the principle just explained, that cross de- 
mands between a banker and his customer extinguish each other. 
Indeed, if there be cross demands between a banker and his cus- 
tomer, there can be no doubt that they extinguish each other, and 
they can do this only in the mode just explained or by operation 
of law. Do cross demands, then, arise between a banker and his 
customer in the ordinary course of business? That every deposit 
by a customer with his banker creates a debt in favor of the for- 
mer and against the latter, of course there is no doubt. Does 
every payment by the banker of a check drawn by the customer 
create a debt in favor of the former and against the latter? The 
general opinion seems to have been that it does not, but that it 
constitutes a payment fro tanto of the debt due from the banker 
to the customer.! This opinion, however, seems not to be well 





1 See Devaynes v. Noble, 1 Mer. 529. 
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founded. The question does not depend upon the intention of 
the parties, but upon the legal operation of a check. A check, 
which is in effect a bill of exchange, does not call for the payment 
of a debt, but for the payment of the sum of money named in the 
check on the customer’s account; and therefore the payment, 
when made, constitutes a debt for money paid by the banker to 
the customer’s use. The check calls for the payment by the 
banker of the amount named in the check, without regard to 
the state of the account between the banker and the customer; 
but if the payment which it calls for were the payment of a debt 
due from the banker to the customer, it would be payable only to 
the extent of the debt then actually due from the former to the 
latter, and any payment beyond that amount would be made with- 
out authority. Indeed, payment of a check by a banker would 
be an admission by him that so much was due from him to the 
customer. Moreover, on the supposition just made, a check 
would operate as an assignment vo tanto of the debt due from the 
banker to the customer, and would thus give to the payee a right 
in equity to recover against the banker without any acceptance of 
the check by the latter; and yet it is well known that a check 
does not so operate. 

Upon the whole, therefore, it seems that the items on the 
banker’s side of his account with his customer constitute cross 
demands in his favor, or rather that they would do so but for the 
fact that they are set off against the items in the customer’s favor 
the moment that they come into existence! However, it is not 
material to the present inquiry whether they constitute cross 
demands or payments, for in either case they must equally be 
taken into account in considering whether a case between a banker 
and his customer is sufficiently complicated to warrant the filing of 
a bill in equity. 

Though an agreement between two parties that their mutual 
demands shall be set off against each other will cause an actual 
set-off to take place, yet an agreement between two parties that 
their mutual demands shall be extinguished will not cause an ex- 





1 It is scarcely necessary to observe that, as a banker credits his customer with all de- 
posits made by the latter, so he debits him with all checks drawn by the customer on the 
banker, and paid by the latter. But for the reason stated in a previous note (p. 249, n. 1), 
no inference can be drawn from this circumstance that the items on the debit side of the 
.customer’s account constitute cross demands, and not payments of debts. 
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tinguishment to take place, unless the agreement can be construed 
as an agreement to make a set-off; for no debt or demand can be 
extinguished by a mere agreement. When, therefore, an extin- 
guishment of cross demands takes place by way of set-off, it is 
immaterial, in respect to the extinguishment, whether the cause of 
the set-off be the agreement of the parties or the operation of law. 
It follows, therefore, that the extent of the extinguishment which 
takes place when cross demands are set off against each other, and 
hence the question to which of the parties, if to either, a balance 
remains due, as well as the amount of such balance, depend upon 
the amounts actually due from the parties respectively to each 
other before the set-off was made, and not upon the amounts 
agreed by the parties to be due. When, for example, an account 
is stated of cross demands between two parties and a balance 
struck, the statement of the account has no effect upon the cross 
demands, and hence it does not follow that the balance struck is the 
true balance, nor does the striking of it make it the true balance. 
And yet the statement of the account will be binding as an agree- 
ment (assuming, of course, that it has the ordinary requisites of a 
binding agreement), and hence the party in whose favor the balance 
is struck may recover such balance by reason of the agreement, but 
he must do so by an action on the agreement, and if he attempt 
to recover it as a part of the old debt still remaining due to him, 
the defendant may show that in truth the old debt has been wholly 
paid by means of the set-off. So, if either of the parties sue the 
other for any part of his old debt in violation of the agreement, the 
defendant will not be able to set up the account stated as showing 
that the debt sued for is not due,! and his only resource will be 
either to obtain an injunction against the action, or to set up the 
agreement as a defence by way of preventing circuity of action. 
From what has been said in the preceding paragraph, it follows 
that, in respect to the extinguishment of cross demands, there is no 
difference in law between the striking of a balance as the result of 
stating an account, z.¢., of ascertaining the amounts actually due from 
the parties respectively to each other, and the striking of a balance 
as the result of a compromise of uncertain, doubtful, or disputed 
demands. In either case the balance struck may be right, and 
in either case it may be wrong, the true balance depending in 





1 Therefore, in Perry v. Attwood, 6 El. & Bl. 691, the seventh plea was bad; and 
see cases cited infra, p. 262, nn. 2 and 3. 








256 HARVARD LAW REVIEW, 


each case, not upon the statement of account or the compromise, 
but upon the facts which existed before the account was stated or 
the compromise made. In respect, however, to the agreement 
upon which the striking of the balance is based, there is a material 
difference between a statement of account andacompromise. The 
former is a regular and ordinary transaction, which generally takes 
place periodically and which is regarded by the parties to it as 
little more than routine. The latter, on the other hand, is entirely 
special in its nature. The former is in itself not an agreement, 
but a transaction which implies an agreement; and the only 
agreement which often accompanies it is such as it carries with 
it by implication. A compromise, on the other hand, is in itself 
an agreement and nothing else, and this is equivalent to saying 
that it is an express agreement. What the agreement is, therefore, 
in the case of an account stated, generally depends entirely upon 
implication or construction, and this implication or construction is 
of course always the same; and hence the question is one of law. 
In the case of a compromise, on the other hand, what the agree- 
ment is depends entirely upon what the parties have expressed, 
there being no basis upon which to make any implication or con- 
struction; and hence the question is one of fact. 

What agreement then is to be implied in the case of an account 
stated? Clearly it must be an agreement that the account stated 
shall be taken to be true, at least prima facie, for otherwise the 
stating of an account would go for nothing. On the other hand, 
it clearly would be wrong to imply an agreement that the account 
stated shall be taken to be true absolutely, z.¢., that neither 
party shall be permitted to show that it contains any mistakes 
or errors, or that anything has been omitted from it which ought to 
have been included in it; for the object of stating an account is not 
to make a bargain, but to find out the truth. When an account 
has been stated, therefore, the parties to it, if they be honest, sup- 
pose it to be true, and hence any implication of an agreement 
respecting it must be on the supposition of its being true. If, 
therefore, that supposition fails, the agreement also fails. How, 
then, can an account stated be given that binding effect, without 
which it would be a nullity, and yet be prevented from having a 
binding effect which the parties to it never contemplated, and 
which therefore would work injustice? Clearly by implying a 
conditional agreement, namely, that the account stated shall be 
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taken to be true, unless (and except so far as) one of the parties 
to it shall prove mistakes or errors in it, or omissions from 
it. That such a condition ought to be implied is proved by the 
prevailing practice of placing at the foot of every account the 
words, “Errors and omissions excepted,” —a practice which is 
believed never to be departed from, except through inadvertence, 
or because an express exception is supposed to be unnecessary.’ 
In the case of a compromise, on the other hand, as there is no 
implied agreement, so there can be no implied condition; and, 
therefore, in the absence of an express condition, a compromise 
is absolutely binding. Moreover, such a condition as is implied 
in the case of an account stated, would be inconsistent with the 
nature of a compromise; for a compromise is a bargain, the object 
of which is to supersede the necessity of investigating the facts 
which are the subject of the compromise, —a bargain, the very 
essence of which consists in an agreement that certain facts, 
supposed to be uncertain or doubtful, shall be conclusively taken, 
as between the parties to the agreement, to be thus and so. Of 
course the motive of each party in making a compromise is the 
promotion of his own interests, namely, by obtaining better terms 
than he thinks he has an even chance of obtaining otherwise, or 
by saving trouble and expense, or in both of these ways; but what- 
ever the motive, each party acts upon his own knowledge and 
judgment as to all doubtful facts, and he acts at his peril.” 





1 “Tt is common to add to a statement of accounts, ‘ Errors excepted ;’ I think that 
such exception must be understood, even where not expressed.” Per Lord Campbell, 
C. J., in Perry v. Attwood, 6 El. & Bl. 691, 700. 

2“ Parties having accounts between them may meet and agree to settle those accounts 
by the ascertainment of the exact balance; and, if they mean to ascertain the exact bal- 
ance, it may be necessary for that purpose, and probably is necessary in most cases, that 
vouchers should be produced, and that all the information which is possessed on one 
side and the other should be furnished in the settlement of those accounts ; and, if it 
afterwards turn out that there are errors in the account, ft is a sufficient ground for open- 
ing the account and for setting it right in a Court of Equity. If, on the other hand, 
persons meet and agree not to ascertain the exact balance, but agree to take a gross 
sum as the balance; a sum which one is willing to pay, and the other is content to receive 
as the result of those accounts ; it is obvious that the production of vouchers is entirely 
out of the question, and errors in the account are so also, for the very object of the 
parties is to avoid the necessity for producing those vouchers, upon the assumption that 
there are or may be errors in the account so settled; therefore, it is either an account 
stated and settled in the formal sense of that expression, or, it is the case of a settle- 
ment by compromise. In either case it may be vitiated by fraud.” Per Lord Kings- 
down, in McKellar v. Wallace, 8 Moo. P. C. 378, 401-2. 
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Of course the same transactions may be the subject of both a 
statement of account and a compromise; for the parties may first 
state an account, and then they may agree that the account so 
stated shall be taken as absolutely true; but in that case the 
account stated is entirely superseded by the compromise; and as 
a compromise can be only by express agreement, of course a 
compromise can never be inferred as a consequence of an account 
stated. 

The result, therefore, is that, while a compromise can be im- 
peached only for fraud, an account stated can be impeached either 
for fraud or error. If either a compromise or an account stated 
be impeached for fraud, of course the plaintiff will have the burden 
of proof, and he will have to establish fraud at the hearing, or his 
bill will be dismissed. If he succeed in making out a case of 
fraud, a decree will be made setting aside the compromise or the 
account stated, and referring the cause to a Master to take an ac- 
count, just as if no compromise had been made, or no account 
had been stated.!_ If an account stated be impeached on account 
of errors or omissions, the plaintiff will also have the burden of 
proof,? but he will not have to establish errors or omissions at 
the hearing of the cause.2 On the contrary, he will be entitled 
to a decree as of course, referring the cause to a Master to take 
an account; but the Master will be directed, in case he shall find 





1 In Allfrey v. Allfrey, 1 M.& G. 87, Lord Cottenham said (p.93): “The only question 
in this cause is, whether the decree should be for an open account generally, or a decree 
to surcharge and falsify. Now the distinction between these two has not been accu- 
rately observed insome more recent cases. But if you look to the earlier cases, you will 
find the rule clearly laid down. Inthe case of Vernon v. Vawdry, 2 Atk. 119, it is said: 
‘If there are only mistakes and omissions in a stated account, the party objecting shall 
be allowed no more than to surcharge and falsify. But if it appears to the Court that 
there has been fraud and imposition, the decree must be, that the whole shall be 
opened.’ . . . Ihave acted upon that doctrine, affirming a decree of Lord Langdale’s, 
in Wedderburn v. Wedderburn, 4 M. & Cr. 41. Now it is quite obvious, that that 
is, strictly speaking, the doctrine and principle of this Court, because, if a transaction, 
whether it be a deed, or an agreement, or an account stated and settled, which is only 
an agreement, be proved to be fraudulent, there is nothing on which it can stand: the 
transaction itself is void.” See also Coleman v. Mellersh, 2 M. & G. 309. 

2 Dawson wv. Dawson, West, 171, 1 Atk. 1; Pit v. Cholmondeley, 2 Ves. 565. There 
is a distinction, however, between errors and omissions. As to errors, the burden of 
proof is shifted from the defendant to the plaintiff by the agreement implied by the 
account stated. As to omissions, on the other hand, the burden of proof simply remains 
where it always was, namely, with the plaintiff. 

8 This is because the items of an account are never investigated at the hearing of the 
cause, but are always investigated after the hearing and in the Master’s office. 
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an account stated between the parties, to let the same stand, but 
to permit the plaintiff to surcharge or falsify the same. Under 
this decree, the plaintiff will-be permitted to show that the de- 
fendant ought to be debited with certain items which have been 
omitted from the account; and such items as the plaintiff proves 
will be added to the account by the Master. This is called sur- 
charging the account.? The plaintiff will also be permitted to 
show that the defendant has been credited in the accounts stated 
with certain items with which he ought not to be credited; 
and such items as he proves to be erroneous will be stricken out 
by the Master. This is called falsifying the account.2 When 
the evidence is all in, the Master will make up the account, con- 
sisting of the account stated, with such additions and corrections 
as the proof requires, and report the same to the court. 

What has been said as to impeaching an account stated on ac- 
count of errors or omissions, is applicable to an account which 
has been stated pursuant to an obligation to account, as well as to 
an account stated respecting cross demands, or respecting de- 
mands, all of which are in favor of the same creditor and against 
the same debtor, except that, in the former case, the account stated 
is a thing executed, z.¢., it extinguishes the obligation to account, 
and converts the balance found in favor of the obligee into a legal 
debt, without regard to errors or omissions; while in the two latter 
cases the account stated rests merely in agreement, especially as 
regards errors or omissions; and a consequence of this difference is 





1 Kinsman v. Barker, 14 Ves. 579; Fitzpatrick v. Mahony, 1 J. & La T. 84. The 
phrase “ surcharge and falsify ” is derived from the ancient mode of accounting in equity, 
according to which the items in every account were all reduced to two classes, namely, 
items of charge and items of discharge. This mode of accounting was perfectly adapted 
to an accounting upon a bill for an account, but it was not so well adapted to an account- 
ing upon a bill of equitable assumpsit, z.¢., as between debtor and creditor. When 
applied to this latter species of accounting, the items of charge consisted of the items 
which made up the indebtedness of the defendant to the plaintiff, while the items of dis- 
charge consisted of the payments made by the defendant, with any other items of defence. 
Under this system a plaintiff and a defendant could not both be accounting parties in the 
same account. In the case, therefore, of cross demands, as the plaintiff and the defendant 
were both accounting parties, there had to be two separate accounts, each with its two 
classes of items. 

This mode of accounting was abolished in England by the 61st order of April 3, 1828, 
by which it was provided “that all parties accounting before the Masters shall bring in 
their accounts in the form of debtor and creditor.” See Sanders’ Orders, 725. 

2 Pit v. Cholmondeley, 2 Ves. 565. 

8 Pit v. Cholmondeley, supra. 
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that an account stated, in the former case, can be impeached for 
errors or omissions in equity alone, while, in the two latter cases, 
so far as it can be proved to be erroneous or defective, it is invalid 
both at law and in equity.! 

It remains to speak of an important distinction between an ac- 
counting pursuant to an obligation to account, and a statement 
of accounts respecting cross demands, —a distinction which has 
already been alluded to more than once, but which requires to be 
examined with more particularity. An accounting pursuant to an 
obligation to account is an extinguishment of one cause of action, 
and the creation of another in lieu of it. It is, therefore, at once a 
defence and a cause of action, — a defence to an action on the obli- 
gation to account, and a cause of action to recover the balance found 
in the plaintiff’s favor, which balance is a debt created by the ac- 
counting.. A statement of accounts respecting cross demands, on 
the other hand, extinguishes nothing of the original demands, ex- 
cept indirectly, namely, by means of a set-off, and creates no new 
right of action, except a right of action on an executory agree- 
ment, and the balance which is found in favor of one of the parties 
is not a new debt, but a portion of that party’s original debt, 
namely, so much of it as has not been extinguished by the set-off. 
One consequence of this distinction is, that, in an action or suit to 
recover a balance found in the plaintiff’s favor, such balance should 
be described, in the one case, as a debt due upon an account stated, 
in the other case, as a debt due for the same cause as the plaintiff’s 
original demand. Another consequence is that if a claim be sued 
for which has been extinguished, either by or in consequence of 
the statement of an account, the defence will be, in the one case, 
an account stated, in the other, payment. Clear as this distinction 
is in principle, it has never obtained any recognition in equity, — 
a fact which, considering that no distinction between the two kinds 
of accounting has ever been recognized in equity, is not surprising. 
What is surprising, however, is the fact that the distinction in 
question has obtained only partial recognition at law, and the 
further fact that there is an absolute inconsistency between the 
recognition of it at law, on the one hand, and the failure to recog- 
nize it, on the other hand. Thus, it is perfectly clear that “ ac- 
counts stated” was never a good plea at law, except to an action 





1 Therefore, in Perry v. Attwood, 6 El. & Bl. 691, if the seventh plea had been 
good, the replication would have been a good legal answer to it. 
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of account (in which case it took the name of plene computavit) ; 
and of course it follows that no action should lie upon an account 
stated, unless the account stated be one which might formerly 
have been enforced by an action of account. Yet, with extraor- 
dinary inconsistency, and through an extraordinary perversion of 
the zxdebitatus count in assumpsit upon an account stated, it is held 
that that count is available, not merely in all cases where an account 
has been stated respecting cross demands, but in all cases where 
there has been even a verbal admission by the defendant that he owed 
a certain sum to the plaintiff, though there have never been any cross 
demands, nor any formal statement of account between the parties. 
That this is a perversion of the count upon an account stated there 
can be no doubt. That count had its origin in the action of debt 
for arrearages of account,—a form of action (or rather a form 
of count) devised expressly and exclusively for cases in which a 
balance had been found in the plaintiff’s favor upon an accounting 
by the defendant pursuant to an obligation to account, and such 
balance remained unpaid, z.e., for cases in which the proper action 
would have been account, but for the fact that there had already 
been an accounting, and hence an action of account would be 
met by a plea of plene computavit. When the action of debt 
on simple contract came to be superseded by zxzdebitatus assump- 
sit, the count in debt for arrearages of account was converted into 
the count upon an account stated in assumpsit; and, therefore, the 
latter should have remained subject to the same limitations to 
which the former was subject; and so it did for a time.’ But 
with the disuse of the action of account, the proper function of 
the count upon an account stated was lost sight of, and hence its 
proper limitations soon came to be disregarded. One of the minor 
evils consequent upon this departure from principle has been 
that the count upon an account stated has ceased to be (what it 
once was) a test of the cases in which an action of account would 
formerly lie, and in which therefore a bill for an account will now 
lie. 

When the count upon an account stated had been thus extended 
beyond its true bounds, consistency required that the defence of 





1 Hamond wv. Ward, Styles, 287, 1 Lilly’s Pr. Reg. 30, decided in Trinity Term, 
1651. The form of the action appears to have been debt upon an account stated, but 
the view of the court clearly was not based upon any supposed distinction between 
debt and assumpsit. 
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account stated should be extended in like manner; for whenever 
a plaintiff is permitted to sue upon an account stated as a new 
cause of action, he ought to be precluded from suing upon the 
old cause of action which was the subject of the accounting; and 
accordingly, in one case,! in the time of Chief Justice North, it 
was held to be a good plea to an action of zadebitatus assumpsit 
that an account had been stated respecting the debts for which the 
action was brought ; but that decision was overruled in the time of 
Lord Holt, the latter saying of it: “The case quoted out of the 
Moderns was: the first of this kind, and by my consent shall be 
the last. And to plead it as an account is but argumentative of 
payment (which is direct), and therefore not to be allowed.” ? 
Other cases,® which soon followed, established conclusively that 
account stated is no plea, except to an action of account; and 
yet, in every case in which it was so decided, the court would 
have held that the plaintiff might have declared upon the account 
stated, and that the declaration upon it would have been supported 
by the evidence. And this strange inconsistency has continued to 
exist to this day, and that too without ever having attracted 
attention. 


C. C. Langdell. 
[ Zo be continued. ] 





1 Milward v. Ingram, 1 Mod. 205, 2 Mod. 43, Freem. 195. North, C. J., said (2 
Mod. 44): “ There are two demands in the declaration, to which the defendant pleads 
an account stated, so that the plaintiff can never after have recourse to the first contract, 
which is thereby merged in the account. If A sell his horse to B for £10, and, there 
being divers other dealings between them, they come to an account upon the whole, and 
B is found in arrear £5, A must bring his csimul computassent ; for he can never 
recover upon an zvzdebitatus assumpsit.” 

2 May v. King, 12 Mod. 538. 

8 Atherley 7. Evans, Sayer, 269; Roades v. Barnes, 1 Burr.9; Thomas v. Heathorn, 
2 B. & Cr. 477; Callander v. Howard, 10 C. B. 290. 
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DAVIES v. MANN: THEORY OF CONTRIBUTORY 
NEGLIGENCE. 


7 importance of the case of Davies v. Mann! consists in 

this, that it led the way in introducing a principle, now 
firmly established in England, which was a distinct addition to 
the theory of contributory negligence. The general result of the 
cases? before Davies v. Mann, none of them, however, being of 
commanding importance, except, perhaps, Butterfield v. Forrester, 
is embraced in the proposition, that if the plaintiff was guilty of 
any negligence contributing to cause the injury complained of, he 
could not in any circumstances recover. 

Davies v. Mann was decided in 1842. The facts, substantially 
as set forth in the reported case, are as follows: The plaintiff, 
having fettered the fore-feet of an ass belonging to him, turned it 
into a public highway, where at the time of the injury it was 
grazing, on the off side of a road about eight yards wide. The 
defendant’s wagon, with a team of three horses, coming down a 
slight descent at what a witness termed “a smartish pace,” ran 
against the ass and knocked it down, inflicting injuries from which 
it died soon after. The ass was fettered at the time, and it was 
proved that the driver of the wagon was some little distance 
behind the horses. 

In addition to other instructions, the judge at the trial directed 
the jury, that “if they thought that the accident might have been 
avoided by the exercise of ordinary care on the part of the 
driver, to find for the plaintiff.” The jury returned a verdict for 
the plaintiff, and the defendant moved for a new trial on the 
ground of misdirection. 

During the argument in the Court of Exchequer, Parke, B., 
pointed out that it must be assumed that the ass was lawfully in 





lio M. & W. 546. 

* Butterfield v. Forrester, 11 East, 60 (1809) ; Vanderplank v. Miller, M. & M. 169 
(1828); Lack v. Seward, 4 C. & P. 106 (1829); Vennall wv. Garner, 1 C. & M. 21 
(1832) ; Pluckwell v. Wilson, 5 C. & P. 375 (1832) ; Williams v. Holland, 6 C. & P. 23; 
S. C, 10 Bing. 112 (1833); Luxford v. Large, 5 C. & P. 421 (1833); Bridge v. Grand 
Junction Ry. Co., 3 M. & W. 244 (1838) ; Raisin v. Mitchell, 9 C. & P. 613 (1839). 
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the highway, as it was so alleged in the declaration, and that 
allegation was not denied by the defendant. The Court of Ex- 
chequer sustained the direction to the jury, and Baron Parke, in 
his opinion, which is more full than that of Lord Abinger, the 
other barons delivefing no reported opinions, says :— 

“This subject was fully considered by this court in the case of 
Bridge v. The Grand Junction Railway Co., where, as appears to 
me, the correct rule is laid down concerning negligence; namely, 
that the negligence which is to preclude a plaintiff from recovering 
in an action of this nature, must be such as that he could, by 
ordinary care, have avoided the consequences of the defendant’s 
negligence.” ‘The judge simply told the jury that the mere 
fact of negligence on the part of the plaintiff in leaving his donkey 
on the public highway, was no answer to the action, unless the 
donkey’s being there was the immediate cause of the injury; and 
that, if they were of opinion that it was caused by the fault of the 
defendant’s servant in driving too fast, or, which is the same thing, 
at a smartish pace, the mere fact of putting the ass upon the road 
would not bar the plaintiff of his action. All that is perfectly 
correct ; for, although the ass may have been wrongfully there, 
still the defendant was bound to go along the road at such a pace 
as would be likely to prevent mischief. Were this not so, a man 
might justify the driving over goods left on a public highway, or 
even over a man lying asleep there, or the purposely running 
against a carriage going on the wrong side of the road.” 

Since the ass was lawfully in the highway, the words “although 
the ass may have been wrongfully there,” in the above passage, 
must mean negligently there, and the argument of the court, sup- 
posing it to be addressed directly to the defendant, may be stated 
thus: Granting that the plaintiff was negligent in leaving the ass 
in the highway, and that his negligence contributed to the injury 
he now complains of, it was still your duty to travel along the 
road with due care, so as to avoid accidents; and not having 
done so, you are liable for the injury resulting. 

There is nothing in the facts to show that the defendant’s con- 
duct was wilful, and the last clause of the passage quoted has 
therefore no application to the case. The passage is also open 
to criticism upon another ground. The argument there sug- 
gested is, that if the defendant were not held responsible for run- 





lio M. & W. 541 
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ning over the ass negligently, he could not be held for running 
over it purposely or wilfully. But that does not follow; for the 
law is well settled that if a man purposely or wilfully does damage 
to another, contributory negligence of the plaintiff is not a de- 
fence.! If the act of a defendant sounds in dolus, culpa is out 
of the case. 

Bridge v. Grand Junction Railway Co., although referred to by 
Baron Parke in support of his decision, has not usually been cited 
as an important case in connection with the rule in Davies v. Mann. 
It is chiefly conspicuous for the support it lent to Thorogood v. 
Bryan,” and was an important authority for consideration in the 
decisions ® overruling that case. 

The rule in Davies v. Mann was received with approval by the 
English courts, and has been applied in a number of important 
cases,‘ one of which, and the last in which the principle was di- 
rectly involved, was carried to the House of Lords, where that 
principle was distinctly affirmed. In one of the intervening cases, 
Dowell v. Steam Navigation Co., Davies v. Mann was explained 
as a case where the negligence of the plaintiff was not contributory 
within the meaning of the law of contributory negligence. But in 
Radley v. London & Northwestern Railway Co., Lord Penzance, ‘n 
moving for judgment and stating the established law of contributory 
negligence, forever set aside that explanation of Davies v. Mann. 
His lordship said :— 

“The law in these cases of negligence is, as was said by the 
Court of Exchequer Chamber, perfectly well settled and beyond 
dispute. The first proposition is a general one, to this effect, that 
the plaintiff in an action for negligence cannot succeed if it is found 
by the jury that he has himself been guilty of any negligence or 
want of ordinary care which contributed to cause the accident. 

“ But there is another proposition equally well established, and 





1 2 Thompson, Negligence, 1160; Ruter v. Foy, 46 Iowa, 132. 

78 C, B. 115. 

3 The Bernina, 12 P. D. 58; s. c. nom, Mills v. Armstrong, 13 App. Cas. 1, 

4 Mayor of Colchester v. Brooke, 7 Q. B. 339 (1845) ; Dimes uv. Pettey, 15 Q. B. 276 
(1850); Dowell v. Steam Navigation Co., 5 El. & Bl. 195 (1855); Tuff 7. Warman, 2 
C. B. N. s. 740 (1857); 5 C. B. N.S. 573 (1858); Witherley, admrx., v. Regents Canal 
Co., 12 C. B. N.S. 2 (1862); Springett v. Ball, 4 F. & F. 472 (1865); Radley v. London 
& Northwestern Ry. Co., L. R. 9 Ex. 71 (1874); L. R. 10 Ex, 100 (1875); 1 App. Cas. 
754 (1876). See also Spaight v. Tedcastle, 6 App. Cas. 217 (1881) ; Cayzer v, Carron 
Company, 9 App. Cas. 873 (1884). 
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it is a qualification upon the first, namely, that though the plaintiff 
may have been guilty of negligence, and although that negligence 
may in fact have contributed to the accident, yet if the defendant 
could in the result, by the exercise of ordinary care and diligence, 
have avoided the mischief which happened, the plaintiff’s negli- 
gence will not excuse him. 

“ This proposition, as one of law, cannot be questioned. It was 
decided in the case of Davies v. Mann, supported in that of Tuff v. 
Warman, and other cases, and has been universally applied in 
cases of this character without question.” } 

This opinion was assented to by Lord Blackburn and Lord 
Gordon, and emphatically by Lord Cairns. In the recent case of 
The Bernina, Lord Esher? and Lord Justice Lindley® stated 
the law substantially in the same terms. 

The case of Davies v. Mann being thus approved and estab- 
lished in England, and also in Ireland,‘ is generally stated to be 
law in the United States;° but a very brief examination of cases 
will show that Davies v. Mann, although cited without criticism by 
our courts, is generally cited as an authority for the proposition 
that if the plaintiff is guilty of any negligence contributing directly, 
or as a proximate cause, to the injury complained of, he cannot 
recover.© The further question, whether the defendant could by 
the use of due care avoid the consequences of the plaintiff's negli- 
gence, is ignored; and Davies v. Mann is explained as a case 
where the plaintiff was allowed to recover because his negligence 
was not contributory.’ 

From American text-writers, on the other hand, the case of 
Davies v. Mann has met with great disapproval. It has been 





11 App. Cas. 758-9. 

212 P. D. 61, (5.) 

312 P. D. 89, 3, (4) 

4 Scott v. Dublin & Wicklow Ry. Co., Ir. R. 11 C. L. 377. 

5 “ We know of no court of last resort, in which this rule is any longer disputed.” 
Shearman and Redfield, Negligence (4th ed.), § 99. 

6 “ The rule in Davies v. Mann has been misunderstood and misapplied. It means 
only that negligence upon the part of the plaintiff which bars his recovery from the 
defendant must have been a proximate cause of the injury,” etc. Patterson, Railway 
Accident Law, 55. 

7 “Tn Davies v, Mann, 10 M. & W. 546, the plaintiff negligently left his donkey in 
a public street, with his fore legs fettered, and the defendant drove over him care- 
lessly. It was held that the plaintiff could recover, notwithstanding his negligence, 
it being a condition, but not a contributing cause, of his injury.” Marble v. Ross, 
124 Mass. 44, 48, per Morton, J. 
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attacked upon various grounds, but principally as being a nullifi- 
cation of the whole doctrine of contributory negligence.! 

As this case is a qualification upon the general doctrine of con- 
tributory negligence, let us first inquire what is the foundation of 
that doctrine itself. One view, and perhaps the prevailing view, 
is, to ascribe it to the maxim, zz jure non remota sed proxima causa 
spectatur* The plaintiff cannot recover because he is himself the 
proximate cause of the injury; and conversely, a plaintiff’s negli- 
gence in order to defeat his action must be a proximate cause. 
Another view is that the plaintiff is in the condition of a joint tort- 
feasor, seeking to recover indemnity for hisown wrong.’ A third 
view is, that the plaintiff is disentitled because he is himself partly 
to blame for the injury. This last may not be properly classified 
as a distinct view or theory of the subject, but rather as another 
method of stating either or both of the first two views; but it is 
aform of statement which points to a moral standard as the 
foundation of the law, and has the sanction of use by a judge of the 
highest rank andauthority.* Still other views have been advanced, 
as that the plaintiff falls under the maxim volenti non fit injuria. 
But a series of cases in England under the Employers’ Liability 
Act of 1880 has brought out so clearly the distinction between 
contributing to an injury by an act or omission, which is or may 
be contributory negligence, and consenting to it without a negli- 
gent act or omission, which is the case intended by the maxim, 
that further discussion of that view is superfluous.® 

In the light of those theories let us examine Davies v. Mann. 





' 2 Thompson, Negligence, 1156 ; Beach, Contributory Negligence, 10, 11 ef passim ; 
Bishop, Non-Contract Law, § 463, note 2; Contributory Negligence and the Burden of 
Proof, N. Y. St. Bar Ass, 6: 198, by Edward E, Sprague, Esq., being the Prize Essay of 
1882. This isastrong but discriminating condemnation of the rule in Davies v. Mann. 

2 “It [contributory negligence] rests upon the view that though the defendant has in 
fact been negligent, yet the plaintiff has by his own carelessness severed the casual con- 
nection between the defendant’s negligence and the accident which has occurred ; and 
that the defendant’s negligence accordingly is not thetrue proximate cause of the injury. ” 
Thomas v, Quartermaine, 18 Q. B. D. 685, 697, per Bowen, L. J. So Pollock, Torts, 
374; and Wharton, Negligence, § 133. 

8 Sprague, Contributory Negligence and the Burden of Proof, 3, 4 ( in pamphlet ) ; 
Bishop, Non-Contract Law, § 460. 

* Lord Blackburn, in Cayzer v, Carron Company, 9 App. Cas. 873, 880, 881. 

5 Weblin v Ballard, 17 Q, B. D. 122; Thomas v, Quartermain, 17 Q,B.D.414; 18 
Q. B, D. 685; Yarmouth v, France, 19 Q. B.D.647; Thrussel v. Handyside, 20Q, B. D. 
359; Osborne v. London & North Western Ry. Co., 21 Q. B. D. 220; Membery v, Great 
Western Ry. Co. 14 App. Cas. 179. 
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The plaintiff's negligence consists in the act of leaving the donkey 
fettered in the highway. That is the last act done by him before 
the accident, and his subsequent intervening conduct has no con- 
nection with the case. For the accident which follows, applying 
the test of moral or personal blame, if he had ordinary intelli- 
gence, he is te blame at least in part, and there are strong grounds 
for holding him as much to blame as the defendant. His want 
of care and the defendant’s want of care are each necessary 
elements in the result. Remove either, and the mischief would 
not have happened. 

If, again, a man guilty of contributory negligence is to be 
treated as a joint tort-feasor, the plaintiff in Davies v. Mann 
is a joint tort-feasor, and is seeking to obtain indemnity for his 
own wrong. The damage complained of is the result of his 
negligence and the defendant’s negligence conjoined. But this 
is an inapt and unfortunate form of statement ; for a joint tort- 
feasor the plaintiff cannot be. He owes no legal duty to himself 
to take due care of himself or of his property, and as he has 
violated no legal duty to the defendant and done him no dam- 
age, he has committed no tort. Whatever of truth there is in 
this theory of contributory negligence, —the same principle 
being also sometimes put in the forms that the plaintiff must 
come into court with clean hands, and that no man can take ad- 
vantage of his own wrong,—is embraced under another prin- 
ciple, not yet mentioned, to be discussed below. 

Finally, if a plaintiff cannot recover because his negligence is a 
proximate cause of the injury, the negligence of the plaintiff in 
Davies v. Mann is, in the legal meaning of the phrase, though not 
perhaps in its logical or metaphysical meaning, a proximate 
cause. Speaking generally, if a man does or omits to do an act 
which is likely to result in damage, under all the circumstances 
known and which ought to be known to him at the time, his act 
or omission is the legal cause of that damage. Now in Davies v. 
Mann the plaintiff did an act which was likely to result in damage, 
and which did so result. The opinion of the court conceded that 
it was an act of negligence, and it was contributory negligence ; 
for although not directly conceded by the court to be contribu- 
tory, that concession is understood by the English courts to be 
involved in the principle of the case, particularly by the House 
of Lords, in the passage above quoted from Lord Penzance. 
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If the negligence of Davies was contributory, it was also a proxi- 
mate cause, for on the theory of proximate causes remote negli- 
gence is not contributory, and is not, legally speaking, a cause at 
all, but is disregarded. Jn jure non remota sed proxima causa 
spectatur. It follows that in Davies v. Mann the plaintiff violates 
every one of the principles thus far given as the foundation of the 
law of contributory negligence. Yet he is allowed to recover. 

It is submitted that there is another principle upon which to 
rest the law of contributory negligence. When a plaintiff seeks 
redress in a court of law for a tort, the rule which the court may 
apply will not only settle the dispute against him or in his favor, 
but it will have a further and more lasting office as a precedent 
binding upon all members of the community in a similar case. 
The community, therefore, has an interest in the result, and the 
needs of the community should have an influence upon the rule 
to be laid down. That they do have an influence is beyond 
dispute.’ 

In an action for negligence it is of no consequence to the law 
whether the particular defendant shall be compelled to pay 
damages, or whether the loss shall be allowed to lie where it fell. 
The realiy important matter is to adjust the dispute between the 
parties by a rule of conduct which shall do justice if possible in 
the particular case, but which shall also be suitable to the needs 
of the community, and tend to prevent like accidents from 
happening in future. The reason why a plaintiff who is guilty of 
contributory negligence can recover no damages is to a large ex- 
tent a matter of sound policy or legislation; and this view has 
been suggested at least, if not directly stated, by judicial authority. 
In the Ohio case of Davis v. Guarnieri, Owen, C. J., in laying 
down three considerations upon which the doctrine of contribu- 
tory negligence is based, gives this as the last: “ (3) The policy of 
making the personal interests of parties dependent upon their care 
and prudence.” 2 Why the common law in cases of contributory 
negligence should not divide the loss is a question to which differ- 
ent answers have been suggested, ® but which remains a puzzle to 
judges of great ability ;* just as the opposite rule in Admiralty, 





1 See Holmes, Common Law, p. 35, for a fine passage upon this topic, 
2 45 Ohio St. 471, 489. 

8 Bishop, Non-Contract Law, § 460, note 3, 

4 Per Lindley, L, J., 12 P. D. 58, 89. 
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which does divide the loss, has perplexed + gh authorities among 
the civilians.! But the practice being thus established of depriving 
the plaintiff of all remedy, the ultimate justification of the rule is 
in reasons of policy, viz., the desire to prevent accidents by 
inducing each member of the community to act up to the standard 
of due care set by the law. If he does not, he is deprived of the 
assistance of the law. How much influence the rule exerts to ac- 
complish the object aimed at cannot be known. That it does exert 
some influence is sure. A plaintiff who has learned the law of 
contributory negligence by the hard experience of losing a verdict 
is likely to be more careful in future. From his negligence, at 
least, accidents will be less likely to happen. 

The general doctrine of contributory negligence being thus 
founded upon considerations of policy, the rule in Davies v, 
‘ Mann, which is a part of that doctrine, rests upon the same 
ground. The plaintiff negligently left the donkey fettered upon 
the road, and the defendant some time afterward carelessly ran 
over it. To prevent an injury is a better service than to award 
compensation for an injury already done; and if it be any part of 
the policy of the law to prevent accidents, and if it have any means 
at its command to accomplish the object, the negligence of the 
defendant in Davies v. Mann is the negligence at which the law 
ought to strike. The negligence of the plaintiff having placed 
the animal in a situation of danger, the defendant had a full 
opportunity to avoid the peril by due care, which he did not use. 
The negligence of each is a necessary element, but that of the 
defendant is nearer to the accident. The plaintiff did an act 
from which harm was likely to follow; from the defendant’s 
negligence harm was bound to follow. 

It may be said that this is merely another way of stating that 
the negligence of the defendant is the sole proximate cause, and 
that of the plaintiff remote, and therefore the whole question comes 
back to the theory of proximate cause. The answer is, that 
although the negligence of the plaintiff is more remote from the 
accident than that of the defendant, it is still near enough to be 
contributory negligence, and is so conceded to be by the House 
of Lords, and is therefore a proximate cause; and on the theory 
of contributory negligence which holds that a plaintiff is disentitled 





1 See Marsden, Law of Collisions (2d ed.), 132-134. 
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to recover wheneverhis own negligence is a proximate cause 
of his injury, the plaintiff in Davies v. Mann ought not to 
recover. Another suggestion which may be made by the advo- 
cate of proximate causes is, that the negligence of the defendant 
in Davies v. Mann succeeded that of the plaintiff in time, and that 
the effect of the case is to decide that where there are several 
causes, the mgt to operate in point of time is the true proxi- 
mate cause. he answer is, that the rule in Davies v. Mann does 
not inquire whether the defendant was guilty of the last negligence, 
but only whether he had an opportunity to avoid the accident by 
the use of due care. If he had, and the plaintiff had not, which 
was the fact in Davies v. Mann, he is liable. 

Before proceeding to examine more closely the application of 
the rule in Davies v. Mann to different conditions of fact, a matter 
by no means free from difficulty, two other points of a general 
nature must be noticed. 

1. To compel the defendant in Davies v. Mann to pay the 
whole damage, when the plaintiff is also at fault, may be said to 
operate as a punishment upon thedefendant. So it may also be 
said that to deprive the plaintiff of all compensation in other cases 
of contributory negligence, where the rule in Davies v. Mann does 
not apply, and where the negligence of the plaintiff may be only a 
small element in the accident, operates as a punishment upon him. 
It may be conceded that there is a punitive element in each of those 
cases ; andif the law of contributory negligence is founded upon 
considerations of policy, the punitive element can be readily ex- 
plained and understood. 

2. But it may be asked, if the idea of punishment is involved 
in Davies v. Mann at all, why does not that admit the doctrine of 
comparative negligence which prevails in Illinois and several other 
States? By that rule, “the degrees of negligence must be meas- 
ured and considered ; and wherever it shall appear that the plain- 
tiff’s negligence is comparatively slight, and that of the defendant 
gross, he shall not be deprived of his action.”! It is perfectly 
plain that there is no logical connection between the rule in Davies 
v. Mann and the doctrine in the passage quoted, which is from the 
case where comparative negligence first appeared. No compar- 
ison of the negligence of the plaintiff and of the defendant is made 





1 Galena & Chicago Union R.R. Co. v. Jacobs, 20 III. 478, 497, per Breese, J. (1858). 
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in Davies v.Mann. The question is, Can the defendant avoid the 
consequences of the plaintiff's negligence? If he can, then, al- 
though his negligence may be slight in comparison with that of 
the plaintiff, he is obliged to pay the whole damage. 

It remains to apply the rule in Davies v. Mann to cases with 
different facts. 

1. Suppose the defendant, or the driver, in Davies v. Mann, 
instead of being a short distance behind his horses, had stopped 
by the way in a public house, and allowed the horses to go on 
ahead, and that when the accident occurred he was a mile be- 
hind them, and they were not in sight. What rule is to be ap- 
plied? Neither plaintiff nor defendant is on the ground at the 
time of the accident, and the negligence of the defendant consists 
in allowing the horses to go on alone. His negligence is equally 
remote from the accident with that of the plaintiff, and although it 
may be more blameworthy to allow a team of three horses to go 
alone upon the highway than to leave a donkey fettered there, that 
cannot affect the result. The rule in Davies v. Mann requires the 
defendant to use due care to avoid the consequences of the plain- 
tiff’s negligence, but in this case he could not, after the peril was 
imminent, do anything to avoid the accident. The principle of 
Davies v. Mann has therefore no application, and the case falls 
under the general proposition of contributory negligence. The 
plaintiff’s negligence contributes to his injury, and he cannot re- 
cover. 

In the Pennsylvania case of Stiles v. Geesey,! the facts were sim- 
ilar to those here supposed, and the plaintiff failed in his action, 
upon the general ground that he was guilty of contributory negli- 
gence. The relation of Davies v. Mann to the case was not con- 
sidered. 

2. Suppose the plaintiff in Davies v. Mann was himself actually 
present by the roadside at the time of the accident, and negligently 
allowed the donkey to remain in the way of the approaching team, 
the other facts remaining unchanged. In this case, by the use of 
due care, he could avoid the injury as well as the defendant. It is 
his duty so to do, and on these facts it is submitted he could not 
recover. It would be the grossest inequality and injustice to im- 
pose upon the defendant the duty of avoiding the consequences 





1 71 Penn. St. 439. 














ee art an rrr en Se i nnn 





















































































CONTRIBUTORY NEGLIGENCE. 273 





of the plaintiff's negligence where he can do so by the use of due 
care, unless a corresponding duty were imposed upon the plaintiff. 

This result also follows as a matter of authority from Butterfield 
v. Forrester.1_ There, the plaintiff, while riding violently through 
the streets of Derby at nightfall, ran against an obstruction which 
had been placed across the highway by the defendant, and fell, with 
his horse. After a verdict for the defendant, Lord Ellenborough, 
in refusing a rule for a newtrial, said : “One person being in fault 
will not dispense with another's using due care for himself. Two 
things must concur to support this action: an obstruction in the 
highway, and no want of ordinary care to avoid it on the part of 
the plaintiff.”2 In Butterfield v. Forrester, the defendant was 
not present at the time and place of the injury, and in that respect 
the case differs from the one here supposed; but Butterfield v. 
Forrester imposes upon the plaintiff the same duty of avoiding 
the consequences of the defendants’s negligence, which in Davies 2. 
Mann is imposed upon the defendant to avoid the consequences 
of the plaintiff’s; and that duty, if it exists at all, must exist 
when the opposite party is present as well as when he is absent. 
Butterfield v. Forrester has been said to be irreconcilable with 
Davies v. Mann ;* but in answer to that criticism it may be ob- 
served that Butterfield v. Forrester was referred to with approval 
by Baron Parke in Bridge v. Grand Junction Ry. Co., in a passage 
which he quotes and reaffirms in Davies v. Mann. Moreover, it is 
one of the oldest cases in the law of contributory negligence, hav- 
ing been decided in 1809, and has ever since been unquestioned 
law. So far from being in conflict with Davies v. Mann, it is the 
exact converse‘ of Davies v. Mann; and the two cases are to be 
considered as illustrations of the working of the same great prin- 
ciple, —the duty of one person to avoid the consequences of 
another’s negligence, — applied to different facts.5 





‘11 East, 60. 211 East, 61, 

3 « The two rules, placed side by side, as some courts are in the habit of placing them, 
contradict each other and make nonsense.” 2 Thompson, Negligence, 1155. 

4See The Bernina 12 P. D. 58, 62, (8) per Lord Esher; and id. 89, 3, (a) per 
Lindley, L, J. 

> Anarticle reviewing Beach on Contributory Negligence, in 2 Law Quarterly Review, 
506, presumably from the pen of Sir Frederick Pollock, by adding certain facts in Radley 
v. London & North Western Ry. Co., presents a case similar, but not identical, with 
that presented above, by changing the facts in Daviesv, Mann. The Radley case was an 
action for negligently pushing empty trucks against the plaintiff’s bridge, whereby it was 
thrown down, the plaintiff or his servants not being at the time on the ground, The 








274 HARVARD LAW REVIEW. 


3. Suppose that the plaintiff in Davies v. Mann was present by 
the roadside with the donkey, and that half an hour before the 
accident occurred he had fallen asleep, and was asleep at the time 
of the accident, the other facts remaining the same. What rule 
is to be applied? In Davies v. Mann, Baron Parke puts the case 
of negligently running over a man lying asleep in the highway, and 
implies that the injured man could recover. If so, it follows that 
the duty of the plaintiff to avoid the consequences of the defend- 
ant’s negligence exists only when the plaintiff has full capacity, 
after the peril is imminent, to use due care. 

4. Again, it may be supposed that the plaintiff in Davies v. 
Mann was present at the time of the accident, but so intoxicated 
that he was incapable of exercising care. What rule is to be ap- 
plied? This case is like the last in this respect, that the plaintiff 
in point of fact has no capacity to avoid the accident, any more 





additional facts supposed were, that a servant of the plaintiff was on the bridge after 
it was inimminent peril, but stood by and failed to give the alarm; while the defendant’s 
servants felt the resistance of the bridge soon after the plaintiff’s servant saw it in danger, 
and instead of stopping the trucks to investigate, stupidly pressed on, The learned 
author of the article referred to assumes that the plaintiff could still recover, and sums up 
the law in this generai rule: ‘‘ The result is, that the party who dast has a clear oppor- 
tunity of avoiding the accident, notwithstanding the negligence of his opponent, is con- 
sidered solely responsible for it; and this will be found, we believe, to be true in all such 
cases, whether the series be long or short.” This rule apparently rests upon the theory 
that contributory negligence is wholly a question of proximate cause, and if the assump- 
tion is correct, it follows logically that the person guilty of the last negligence, whether it 
be an act or an omission, is alone responsible; for his negligence is the sole proximate 
cause, It also follows logically that wherever the plaintiff’s negligence precedes that of 
the defendant, it is not contributory negligence; and that the rules of contributory negli- 
gence can apply only where the negligence of the plaintiff is concurrent and simultaneous 
with that of the defendant. But the cases of Davies v. Mann and Radley v. London & 
North Western Ry.Co. are cases of successive negligence, and are considered by the 
courts to be cases of contributory negligence also, This shows that the logical theory of 
proximate causation is not the basis, or, at any rate, not the sole basis, of contributory 
negligence. 

In the case where both plaintiff and defendant have been guilty of negligence con- 
tributing to the accident, and both are present at the time of the accident, the true 
question is believed to be this: Could the accident, after the peril was imminent, be 
avoided by either party, by the use of due care? If it could, the one who fails to use due 
care to avoid, cannot recover. It cannot be said as matter of law, when both parties are 
present, that it is negligence on either side not to avoid, or to take precautions to avoid, 
the consequences of the other’s negligence. Thus in Spaight v. Tedcastle, 6 App. Cas. 
217, both parties were present at the time of the accident, and the plaintiff recovered, but 
on the ground that he, or the pilot in charge of his vessel, was not guilty of any negli- 
gence when the peril was imminent. Washington v, Baltimore & Ohio R.R. Co., 17 W. 
Va. 190, which presents similar facts, and contains an elaborate review of authorities, 
goes upon the same ground. 
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than if he was not upon the ground. But in this case the inca- 
pacity is due to a cause which the law ought to restrain. The 
general rule undoubtedly is, that if a man is injured while intoxi- 
cated, the intoxication alone is not a bar to his action.! But an 
intoxicated man is in constant danger of inflicting harm through 
negligence, and if, while in that state, he receives an injury through 
negligence of another, which he has no capacity to avoid, why 
may not the law say, upon grounds of policy, that his incapacity, 
being due to his own folly, shall be no excuse? Upon authority, 
however, it must be said that this case has been put several times 
by judges, and always with the implication that the plaintiff could 
recover.2, In Nashville & Chattanooga R. R. v. Smith,? plaintiff's 
intestate was intoxicated and on the track of the defendant at the 
time of the accident, and the same was the fact in O’Keefe 2, 
Chicago, Rock Island, & Pacific R. R.,f andin Button v. Hudson 
River R. R. Co. But in each of those cases the result was made 
to depend upon general questions, the rule in Davies v. Mann, 
or the duty or capacity to avoid the accident after the peril is im- 
minent, not being clearly presented or discussed. 

5. It is obvious that the last two cases considered may also 
arise with reference to the defendant. Suppose that in Davies v, 
Mann the driver at the time of the accident had been asleep upon 
his wagon, or so drunk that he was incapable of using due care to 
avoid the donkey, the other facts remaining the same. The case 
where the driver is intoxicated has been put by way of illustration 
from the bench,® with a strong implication that the plaintiff might 





1 2 Thompson, Negligence, 1174. 

2«*Tf a man is lying drunk on the road, another is not negligently to drive over him. 
If that happened, the drunkenness would have made the man liable to the injury, but 
would not have occasioned the injury.” Coleridge, J., in Clayards v, Dethick, 12 Q. B. 
439, 445. So Blackburn, J., in Radley v. London & North Western Ry, Co,, L. R, 10 
Ex, 100, 105; Ellsworth, J., in Isbell y, New York & New Haven R. R., 27 Conn, 393, 
404. 

3 6 Heisk, 174. 4 32 Iowa, 467. 5 18N, Y. 248, 

6 ** Tf in Davies v. Mann the driver of the wagon, if in Tuff v. Warman thecrew of the 
steamer, had become halfan hour before the collisionso drunk that their arms were pow- 
erless, and if they were still in the same state of drunkenness when the collison occurred, 
the defendant in each of those cases, according to the argument of the present defendants 
in support of this exception, must have been exempt from responsibility, Nay, more; if 
they had been only partially drunk, so as to have retained the voluntary use of their 
arms, the defendants would be liable; but if they were so thoroughly drunk as to have 
lost muscular power, the defendants would be exempt from all responsibility, according 
to rule of instruction for the jury suggested by the thirteenth exception.”? Scott vy, Dub- 
lin & Wicklow Ry. Co., Ir. R. 11 C. L. 377, 395, per Pigot, C. B, 
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recover. There can be little doubt that this is the result which 
would be reached by the court in a case like the one supposed. 
But it is submitted that the same rule should be applied to a 
plaintiff in the like situation ;and that wherever one person, pres- 
ent at the place of the accident, is incapacitated, by a cause due 
to his own fault, from using due care to avoid the consequences 
of another’s negligence, he should be held to the same standard 
of care as if the incapacity did not exist. 

The results of these several cases, and of the discussion thus 
far, may be summarized thus :— 

The general rule of contributory negligence, founded largely, if 
not wholly, upon considerations of public policy, is this: that if 
a plaintiff has been guilty of any negligence which contributed 
proximately to the injury, he cannot recover. But it is the duty 
of both plaintiff and defendant to use due care to avoid the con- 
sequences of each other’s negligence. If the defendant alone can 
avoid the accident by the use of due care, and does not, the plain- 
tiff may recover. If the plaintiff alone can avoid it, and does 
not, he cannot recover. If both can avoid it, neither can recover. 
If neither can avoid it, the general rule applies, and the plaintiff 
cannot recover. 

A few more questions remain to be considered. It has already 
been said that the principal objection to the rule in Davies v, Mann 
is, that it does away with the entire law of contributory negli- 
gence. Davies v. Mann, it is said, decides that the plaintiff can 
recover damages for an injury sustained by him if the defendant 
by the use of due care could avoid doing the injury. But a 
defendant is never liable for negligence except in the case where he 
could avoid doing the injury by the use of due care. Therefore, 
negligence of a plaintiff is never a bar to his action. The answer 
is, that the rule of Davies v. Mann does not apply to every case of 
contributory negligence, but only to those cases where the defend- 
ant is on the ground and by the use of due care can avoid the 
injury. Outside of that limited class of cases the general rule, 
embraced in the first proposition of Lord Penzance, has full and 
unrestricted application. 

It has been suggested that the rule in Davies v. Mann should be 
modified in the manner following: “ Although the plaintiff has 
negligently exposed himself or his property to an injury, yet if 
the defendant, after discovering the exposed situation, inflicts the 
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injury upon him through a failure to exercise ordinary care, the 
plaintiff may recover damages.” ! In Davies v. Mann the defend- 
ant did not discover the peril before the accident, but he was held 
bound to use due care independent of the fact of discovery, so 
that the rule here suggested is a different rule from that in Davies 
v. Mann.? If the defendant had discovered the peril and had not 
used due care to avoid it, that fact would be strong evidence, and 
in some cases almost conclusive evidence, of wilfulness. And, as 
has been already stated, if the act of the defendant is wilful, negli- 
gence is out of thecase. The discovery of a danger, under the 
rule in Davies v. Mann, is of no importance except in so far as it 
tends to prove wilfulness. 

Finally, in an able essay already referred to, it is urged that 
the rule in Davies v. Mann should be discarded, and that there 
are two other well-established principles “ which fix liability upon 
a defendant in every case where liability can properly be im- 
posed.”’ Those principles are: (1) that remote negligence of 
the plaintiff is not in law contributory, and (2) that contributory 
negligence is no defence for a wilful wrong. But if the sugges- 
tions here offered are well founded, the rule in Davies v. Mann 
has a field of usefulness outside of either of those principles ; ; 
and it rests upon sufficient grounds. 


William Schofield. 


CamBripGE, December, 1889. 





1 2 Thompson, Negligence, 1157, note I. 

* The rule requiring a defendant to use due care to avoid the consequences of dis- 
covered negligence prevails in several States. See Isabel v. Hannibal & St. Joseph 
R. R., 60 Missouri, 475; Morris v. Chicago, Burlington, & Quincy Ry., 45 lowa, 29; 
on Jones, 34 La. Ann. 1086. 

8 Sprague, Contributory Negligence and the Burden of Proof, p. 7 (in pamphlet). 
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THE attention of third-year students is called to an announcement 
by the Law School Association that the last day for receiving essays 
for their annual prize is postponed until April the fifteenth. The in- 
crease during the past year in the membership of the Law School 
Association, which appears by the treasurer’s report for 1889, is re- 
markably gratifying. A gain of one hundred and fifteen members now 
brings the total up to nine hundred and sixty-three. The Association 
is in every respect such a credit and substantial help to the Law School 
that any appearance of life or activity on its part is comforting. Every 
one who heard or read the proceedings of the Association meeting in 
1886 will join in the hope expressed by the treasurer, that this year 
again the Association will have a meeting, dinner, and an oration. 





TuHE distrust of their legislative bodies shown by Americans has been 
commented on at length by Mr. Bryce in his “ American Common- 
wealth.” It is brought out clearly in the case of Adazr v. Fiiis) 
The case was decided on the ground that the legislature had no power 
to pass a law permitting the counties to levy a tax to pay insolvent 
costs due to a solicitor-general, as they are not court expenses. Sim- 
mons, J., says: “ Let us adhere to a strict construction of the Constitu- 
tion, at least so far as taxing the people is concerned. No man knows 
how soon the legislature, city governments, and county governments 
may be in the hands of non-taxpayers. These restrictions, which 
are now so much complained of, will then be . . . a barrier against 
those who desire to put their hands in the public treasury.” 

This puts rather bluntly the cause of the manifold petty restrictions 
which are found in recent American constitutions. They are drawn 
with the idea that the chosen representatives of the people will rob the 
State to the extent of their ability, and therefore any restriction of their 
power is so much money saved. This would seem to lead to the con- 
clusion that we.should have no legislatures at all; but large powers. 
must of necessity be given to the legislative body, and, if that is cor- 
rupt, no constitution in the world can prevent the most serious conse- 





1310S. E, Rep. 117 (Ga.). 
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quences. So our State constitutions, like the national, should assume 
that the representatives will act conscientiously, and leave it to the 
voters to see that they do. 





Mr. JAMES C. CarTer’s address on “The Provinces of the Written 
and. the Unwritten Law,” delivered last July before the Virginia State 
Bar Association and since published in pamphlet form, is a very strik- 
ing and valuable contribution to the discussion of codification, on which 
so much has been already written. The address is largely devoted to 
showing the impossibility on theoretical grounds of codifying the 
private law as distinguished from the public law, which Mr. Carter 
thinks should be in great measure written. The law, he says, 
“springs from and rests upon the social standard or ideal of justice,” 
and this social standard of justice is in the case of the unwritten law 
ascertained and declared by the judges, the “ experts selected by the 
people for the purpose,” whose duty it is to examine the new combina- 
tions of facts as they arise, and to “discover” the principles of justice 
which apply to the case. To seek to lay down in advance fixed rules 
to cover all of these infinitely varied combinations he regards as futile ; 
to do less is the work of the digester rather than the codifier proper. 
The essay also deals with the subject historically, and in its practical 
bearings. 

Justice cannot be done to Mr. Carter’s argument by any such faint 
sketch as this. While it may be open to some criticism, — for instance, 
as has been pointed out by the “ Nation” of Nov. 28, in that it appar- 
ently has something to say of an “ abstract and absolute justice ” exist- 
ing independently of human society, — it is certainly a very strong and 
remarkable document. Mr. David Dudley Field’s reply in the 
“ Albany Law Journal” of Dec. 14 is sufficiently vivacious and vigor- 
ous, but can hardly be treated as ingenuous criticism ; it does not appear 
to deal with the body of Mr. Carter’s argument. 

Mr. Field, as is well known, has for many years been a member of 
the various code commissions in New York, and took an active part in 
drawing up the proposed civil code (commonly known as the Field 
code) which, with the code of evidence, is still before the New York 
Legislature. Mr. Carter, representing the New York Bar Association, 
has been of the foremost opponents of these codes. 


A GOoD many people seem to think that the judges in MacNagh- 
ten’s Case have not had the last word on the question of insanity as a 
defence to the charge of homicide. The progress of the science of 
medicine during the last half-century, it is urged, has suggested so many 
new considerations that the law is likely to undergo restatement within 
the next few years. Recently Sir James Crichton-Brown, in an article 
on “ Responsibility in Mental Diseases,” 'has put forward the demands 
of the medical profession, at the same time proposing a novel means 
for bringing about a reconciliation between old and new notions as to 
the legal effect of insanity. First, he emphasizes the value of expert 
testimony ; and, secondly, he advocates the formation of a commission 
of competent and unbiassed authorities — half doctors and half lawyers 
— to conduct a series of skilled and sustained observations on homi- 





1 Popular Science Monthly, Nov., 1889, p. 81. 
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cides who have escaped punishment on the plea of insanity, and the 
publication of the results of their investigations. Thus, it is hoped, 
doctors and lawyers may come to an agreement on the question of 
insanity and crime. The objective point of agreement in Dr. Crichton- 
Brown’s estimation is a new legal test of insanity in some such form as 
this : Could he or she helpit ; z. ¢., is there an impairment of will, or 
even of self-control, caused by defective mental power or by disease 
affecting the mind? The present test of legal insanity is too narrow, 
because it does not recognize a class of lunatics who may understand 
the nature and effect of their deeds, and who are, nevertheless, irre- 
sponsible. These are the persons subject to emotional insanity or 
irresistible impulse. 

We doubt if Dr. Crichton-Brown has suggested a test for legal 
insanity that is destined to prove any more satisfactory than the test 
laid down in MacNaghten’s Case. The proposed test, in the first 
place, brings into court questions of very great nicety, — questions, in 
fact, so refined that a jury could hardly deal with them. Secondly, 
the new test does not discriminate carefully enough between those weak 
minds which the law punishes rightfully, and others which should 
be allowed the refuge of the word “ insanity.” The policy of the law 
is not to let off a person because he cannot resist temptation ; but, on the 
contrary, to punish just those whose will do not seem able to resist the 
motives for crime. 

If the courts of common law ever take into consideration the whole 
field of scientific criminology, of which insanity is but one part, and 
review all the facts bearing on the nature of the criminal under exami- 
nation, looking at his history, physical and psychical characteristics, 
mental and moral development, then the finest discrimination can be 
made, as to the punishment of those who have shown criminal weak- 
ness. But when that time comes we fancy that the new test will be 
found of little practical value. Until that time the simple test of Jac- 
Naghten’s Case seems likely to be satisfactory, because it relieves 
from the operation of the lawaclass of unfortunates who would fare 
equally well under any just system of criminal law, and it does not 
liberate persons of questionable irresponsibility. 





Tue doctrines of the Positive School of Criminology do not seem to 
be gaining ground among lawyers very rapidly. The necessity of ab- 
solute elimination of a certain criminal element from society as a con- 
dition of social progress, which has been maintained so strenuously by 
Garofalo, is emphatically denied by the new Zanardelli code, which 
abolishes the death penalty in Italy. This is on the very stamping- 
ground of the Positivists, and in spite of their efforts. Lombroso, Garo- 
falo, and Ferri, the champions of this new school, are all Italian scholars, 
though they draw their inspiration from Darwin and Spencer. More- 
over, Italy is but following the example of the other European nations, 
hardly one of whom, with the exception of England, now inflicts the 
death penalty. 

More recently still the Judicial Congress of Lisbon has promulgated 
opinions which do not profess to follow, and do not in fact follow, positive 
notions as to the treatment of criminals. The Congress was composed 
of jurists and lawyers from Spanish and Portuguese speaking countries 
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who assembled for general discussion of legal questions. The section 
on Criminal Law took up the following question: In what way is it 
urgent to reform the criminal codes in respect to criminal responsibility 
in order to bring the theory of the law into accord with the doctrines of 
modern psychology, criminal anthropology, etc., and at the same time 
to satisfy the necessity of giving society all possible security against 
criminals? Their conclusions were embodied in three resolutions, which 
were approved by a majority of the General Assembly : — 

1. Penal laws ought to provide not only for the insane, but for those 
delinquents who, without being absolutely mad, nevertheless are not 
entirely responsible for their actions. 

2. The delinquent who has been shown by medical examination and 
all other legal means to be absolutely mad, should be confined for life 
in a hospital or asylum. 

3. Those who, though not absolutely mad, are yet partly irresponsi- 
ble and dangerous, should be tried and temporarily confined in places 
designed for them.! 





RECENT CASES. 


[These cases sare selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting @// the cases, comparatively few in number which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


AGENCY — ExcLusIvE AGENCY TO SELL.—An exclusive agency to sell 
merely prohibits the appointment of another agency for the sale of the property, 
but does not prevent the owner himself from making a sale, Dole v. Sherwood 
et al., 43 N. W. Rep. 569 ( Minn. ). 

CONFLICT OF LAws— ASSIGNMENT FOR BENEFIT OF CREDITORS. —In an 
assignment for the benefit of creditors, made in Dakota, where preference is 
allowed, by a resident of Minnesota, a policy of insurance on property in 
Dakota, which had been destroyed by fire, passed to a creditor in Minnesota, 
where preference is not allowed. Ae/d, the assignment, being of a claim owned 
by a citizen of Minnesota, though good in Dakota, where it was made, is not 
good in Minnesota, being contrary to herlaws. There are exceptions to the rule 
that an assignment, if valid where made, is valid anywhere, Jn re Dalplay, 43 
N. W. Rep. 564 ( Minn. ). 

CONSPIRACY — COMBINATION TO KEEP UP RATES OF FREIGHT— RIGHTS OF 
CompETIToRS.— The defendants were firms of ship-owners trading between 
Chinaand Europe. With a view to obtaining for themselves a monopoly of the 
homeward tea trade, and thereby keeping up the rate of freight, they formed 
themselves into an association, and offered to such merchants and shippers in 
China as shipped their tea exclusively in vessels belonging to members of 
this association a rebate of § per cent. on all freights paid by them. They also 
reduced rates much below a remunerative standard in order to drive outside ship- 
owners from the field. The plaintiffs, who were rival ship-owners, trading 
between China and Europe, were excluded by the defendants from all benefits of 
the association, and in consequence of such exclusion sustained damage. Meld 
(by Bowen and Fry, L, JJ., Lord Esher, M. R., dissenting), affirming the 
judgment of Lord Coleridge, C. J., that the association being formed by the 
defendants with the view of keeping the trade in their own hands, and not 
through any personal motive or ill-will towards the plaintiffs, was not unlawful, 
and that no action for conspiracy was maintainable. Mogul Steamship Co. v. 
McGregor, Gow, & Co., 23 Q. B. D. 598 ( Eng.). 

This case is interesting for the light which all the opinions throw upon the 
important question of the rights of trade combinations. Lord Esher, in his dis- 





1 Bulletin de Législation Compasée, 2oiéme année, no. 7, p. 732. 
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senting opinion, maintains that the defendants’ agreement being in restraint of 
trade was illegal; that the entering into the agreement was therefore an indictable 
conspiracy; and that, furchermore, the act of the defendants in lowering their 
freights so far below the remunerative point was not an act of fair trade com- 
petition, and was therefore a wrongful act as against the plaintiffs. But the 
other Lords Justices took the opposite view, declaring that such agreements in 
restraints of trade were prima facie void only, and not illegal in the sense of 
being indictable offences; that entering into them, therefore, did not constitute a 
conspiracy ; and that “ competition, however severe and egotistical, if unattended 
by circumstances of dishonesty, intimidation, molestation, or such illegalities, 
jas . gives rise to no cause of action at common law.” Or, as Fry, L. J., 
expresses it “ mere competition, . . . . carried on for the purpose of gain, 
and not out of actual malice, is not actionable, even though intended to drive the 
rival in trade away from his place of business, and though that intention be 
actually carried into effect.” 

CONSTITUTIONAL LAw— POLICE PowerRs.— Act N. Y. 1888, c. 581, § 1, fixes 
the maximum charge for receiving, etc., grain by means of elevators, and for part 
of the work fixes “the actual cost” as the maximum charge. The act is restricted 
to cities of not less than a certain population. é/d, that the business of elevating 
grain is of such public interest that this act is within the police power of the 
State, and does not deprive elevator-owners of property without due process of 
law. Gray and Peckham, JJ., dissenting. People vy. Budd, 22 N. E. Rep. 670, 
(N. Y.). 

CONTRACTS—CONFLICT OF LAws.— A contract was made in Boston between 
a citizen of the United States and an English company, for the transportation of 
cattle from Boston to Liverpool. By the terms of the contract the company was 
to be exempt from liability for loss by the negligence of its servants. By the law 
of Massachusetts and the United States this stipulation was invalid; but by the 
law of England it was valid. He/d, that although when a contract made in one 
country is to be performed wholly or partially in another, it will, as a general rule, 
be governed by the law of the place where it was made; yet, if it appears that the 
contracting parties had some other law in view, the court will enforce the con- 
tract according to that law. On the facts of this case the court held that the 
parties intended the contract to be governed by English law, and therefore the 
company was not liable. Ju re Missouri Steamship Co., 42 Ch. D. 321. 

The court refer to the case of the Liverpool Steam Co. v. Phenix Ins. Co., 129 
U.S. 397. The facts of the two cases were almost identical, but the Supreme 
Court of the United States reached the opposite result. The court proceeded on 
the same general principle, but could see in the facts no sufficient reason for 
changing the ordinary rule that the law of the place where the contract is made 
is to govern. 


CoNTRACTS— PuBLIC POLICY—ILLEGALITY.— A combination to raise the 
price of an article of prime necessity, ¢. g., wheat, is illegal at common law; and 
money advanced in prosecuting such illegal purpose cannot be recovered. Sam- 
uel et al. v, Oliver et al, 22 N. E. Rep. 499 (Iil.). 

CRIMINAL LAW— JURISDICTION— “SPLITTING OFFENCES.” —A court not 
having jurisdiction of an assault with intent to kill, cannot carve out of such 
major offence one of a lesser grade, such as an aggravated assault, and try that, 
for the reason that the conviction for such lesser offence is no protection in a 
subsequent trial for the higher offence. Lx parte Brown, 40 Fed. Rep. 81 (Ark.), 


EQUITY JURISDICTION — NUISANCE— INJUNCTION. — An injunction granted to 
restrain defendant from maintaining a nuisance, by keeping a place for the un- 
lawful sale of intoxicating liquors, though not enforced, is a bar to a second 
action by another plaintiff seeking the same relief, where the record makes no 
showing why the first decree is not enforced. Granger and Beck, JJ, dissent- 
ing. Dickenson vy. Eichorn, 43 N. W. Rep, 620 (Ia.). 

EQUITY JURISDICTION — REFORMATION OF CONTRACTS—FRAUD. — The 
plaintiff claimed that, on account of a fraudulent misrepresentation by the agent of 
the defendant, a lot covered by an agreement for the sale of land was not included 
when the contract was reduced to writing. He/d, that the point was immaterial, 
for an executory contract for the sale of land will not be reformed so as to make 
it include a larger quantity than is stated in the writing. Davis v. Ely, 10S, E, 
Rep. 148 (N. C.). 
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EVIDENCE—ADVERSE WITNESS—RIGHT TO Cross EXAMINATION. —A 
party to an action who calls an opponent as a witness has no right to cross-ex- 
amine him, however hostile he may be, without the leave of the judge. Whether 
the witness is alitigant or not, itis a matter of discretion with the judge whether 
he shows himself so hostile as to justify his cross-examination by the party call- 
ing him. Price v. Manning, 42 Ch. D. 372 (Eng.). 

The Court of Appeal here disapproves the dictum of Best, C. J, in Clarke v, 
Saffery, Ry. & M. 126, which is cited in 1 Greenleaf, Evidence, 484, as authority 
for the proposition that in such a case the witness may be cross-examined as a 
matter of right. 

INSURANCE — TRANSFERS OF INSURED PROPERTY.—An insurance policy for 
the benefit of husband and wife jointly on property of the husband provided 
that any change in the title, unless with consent of the company at the home 
office, should violate the policy. Ae/d,a transfer from the husband to his wife 
through a third person vitiated the policy. Evidence was not admissible that 
when the policy was issued the agent who solicited it was told of the proposed 
transfer, and orally agreed thereto. Bradley, Haight, and Brown, JJ., dissenting. 
Walton et ux. v. Agricultural Ins. Co, 22 N. E. Rep. 443 (N. Y.). 


PARTNERSHIP — SALE OF REALTY BY SURVIVING PARTNER. — Where the 
personal property of a firm is insufficient to pay its debts, a surviving partner 
may sell partnership real estate to pay them, and if he conveys in good faith, and 
for a valuable consideration, though without an order of court, he passes an 
equitable title; and the widow of the deceased partner, having received the pro- 
ceeds of the sale left after paying firm debts, is estopped from claiming any 
interest in the realty, as against the purchasers and their vendees. Walling et 
al, v. Burgess et al,,22 N. E. Rep. 419 (Ind.). 


PATENTS — INJUNCTION TO PROTECT INVENTION USED ONLY FOR GAMBLING 
PurpPosEs.—No injunction will be granted on a bill charging infringement of a 
patent if it appears that the only use to which the invention has been put is to 
gambling purposes, Such an invention is not a useful invention within the 
meaning of the patent laws of the United States, and it is no ground for an 
injunction that the invention may subserve some useful purpose. ational 
Automatic Device Co. v. Lloyd etal., 40 Fed. Rep. 89 (Ill.). 


Quasi ContTract— Duty ImMposED BY STATUTE—STATUTE OF LIMITA- 
TIONS. —An action arising out of defendant’s failure to perform a certain duty, 
in consequence of which plaintiff was compelled to perform it, is based on an 
implied assumpsit to which the statute of limitations, concerning actions on 
simple contracts, is applicable, and is not based on the statute, though the duty 
which the defendant failed to perform was statutory. Metropolitan R, Co. v. 
District of Columbia, 10 Sup, Ct. Rep. 19. 

REAL PROPERTY— CONVEYANCES IN FRAUD OF CREDITORS.— The com- 
plainant seeks to set aside a voluntary conveyance made by his debtor to the 
defendant. Some of the debts were contracted before the conveyance, some after- 
wards. No actual intention to defraud was shown. Ae/d, that the conveyance 
was fraudulent as against prior creditors, but good as regards subsequent debts; 
that it could be set aside for the purpose of paying pftior debts; but that subse- 
quent debts could not be paid out of the land. Gardner v. Kleinke, 18 Atl. Rep. 
457 (N. J.). 

af is the rule almost universally that if a conveyance is set aside at the instance 
of prior creditors, subsequent creditors may participate in the fund, although the 
conveyance was valid as regards them. Bump, Fraudulent Conveyances (3d ed.), 
p- 324, and cases cited; Kerr, Fraud and Mistake (2d ed.), 181. dev. Knowles, 
2Y.&C.C.C.172, This rule must be supported on the ground of authority. 
On principle, the doctrine laid down in the principal case seems correct. 
Williams v, Banks, 11 Md. 198, accord, 

REAL PROPERTY — COVENANT AGAINST INCUMBRANCES — MEASURE OF 
DAMAGES. — Only nominal damages can be recovered on a breach of a covenant 
against incumbrances, unless it appears that the plaintiff has extinguished the 
incumbrance. Lane v. Richardson etal,, 10 S. E. Rep. 189 (N. C.). 

REAL PPOPERTY — PERPETUITIES — ESTATE TO UNBORN CHILD OF UNBORN 
CHILD.— Under a power in a marriage settlement the estate was appointed to a 
child of the marriage for life, remainder in default of appointment by her to her 
children living at the date of the indenture of appointment, //e/d, that the re- 
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mainder was void. The rule applicable to legal limitations, that an estate cannot 
be limited to an unborn person for life, followed by an estate to any child of such 
unborn person, is an absolute rule independent of the rule against perpetuities. 
Whitby v. Mitchell, 42 Ch. D. 494 (Eng. ). 

Kay, J., adopts with approval the views of Mr. Joshua Williams on this much- 
disputed point. See Williams, Real Property (16th ed.), 314, 315. This seems to 
be the first decision in support of that view, and its correctness may, perhaps, be 
questioned, For a full discussion of the question, and statement of the reasons 
for the view that the Rule against Perpetuities is the only rule applicable to such 
a case, see Gray, Perpetuities, §§ 287-298. 

SALE — DELIVERY — PAYMENT. — The vendor undertook to deliver iron of 
specific quality on board steamers at Liverpool, to be sent to the vendee at New 
York, There was no express contract in regard to inspection, but payment was 
to be made on receipt of the shipping documents. /eé/d, the carrier is not the 
vendee’s agent to accept the iron, but the right of inspection continues until the 
iror. arrives in New York, Payment upon receipt of the shipping documents, 
but before inspecting and paying duties, does not prevent the vendee from deny- 
ing acceptance, and he can recover the money thus paid. Puerson et al. v. 
Crooks e¢ al,, 22 N. E, Rep. 349 (N. Y.). 

SALE — DELIVERY— TENANCY IN COMMON OF HOMOGENEOUS ARTICLES, — 
Defendants, making application to the plaintiffs for the purchase of nuts, were in- 
formed that they were sold in bulk, by hectolitres, the purchaser to furnish bags 
on arrival of shipment. The defendants ordered 400 hectolitres. The delivery 
order was for 400 hectolitres of Brazil nuts in bulk, in separate hold. On presen- 
tation of the delivery order, it appeared that the 400 hectolitres destined for the 
defendants were included in a consignment, to several parties, of 582 hectolitres, 
which was the usual mode of shipping, though no custom, technically speaking, 
was proved. The defendants refused to separate or accept any of the nuts. 
ffeld, in an action for the contract price, that, in view of the fact that it was 
usual so to ship nuts, the delivery on board ship vested in the defendants title to 
400-582 of the entire consignment, and that a tender of the total amount on ar- 
rival, for the defendants to separate their share, was a sufficient delivery. 
Brownfield et al. v. Fohnson et al.,18 Atl. Rep. 542 (Penn.). 

This decision is on the authority of the grain-elevator cases, so called, where it 
is held that one who stores grain in an elevator becomes tenant in common fro 
rata with other depositors. It follows that when one depositor sells the whole 
or part of his grain, the vendee becomes the legal owner without separation of 
his part from the whole mass, This change in the common law arose from the 
modern methods of storage, and the general belief among merchants that they 
owned the grain so stored, The same reasoning applies to the principal case. 
The vendor undoubtedly believed that the nuts ceased to be his property on ship- 
ment, and there was a general usage of shipping different consignments in bulk 
to which the defendant must be taken to have assented. To give effect to this 
intention and usage, the doctrine of ownership in common has been adopted. 
For a discussion of this question see 6 Am, Law Rev. 450. Benjamin on Sales 
( Bennett’s ed.), pp. 5 and 293. 

SPECIFIC PERFORMANCE— ORAL LEASE— NOTICE TO SUBSEQUENT LESSEE. 
— Where tenants under a written lease make an oral agreement for a five years’ 
lease, to begin at the end of the present term, and retain possession after the 
determination of the written lease, and make valuable permanent improvements 
on the faith of the agreement, this is sufficient part performance to take the agree- 
ment out of the statute of frauds, and warranta decree for specific performance. 
This possession is sufficient notice of the tenants’ rights as against one who has 
received a written lease of the premises, but who has paid no rent and expended 
no money under it. Morrison et al, v. Herricket al, 22 N. E. Rep. 537 (Ill.). 


Tort — STATUTORY ACTION FOR DEATH OF HUMAN BEING — MEASURE OF 
DAMAGES.— In a statutory action for pecuniary injury resulting from death by 
the defendants’s negligence, a right of support by the deceased is not essential to 
the plaintiff’s recovery. The measure of damages in an action by collateral 
kindred is the probable future increase of the property of the deceased, and 
when up to the time of his death in middle life he had accumulated no property, 
damages should be merely nominal. Howard v, Delaware & H, Canal Co., 40 
Fed, Rep, 195 (Vt.). 





